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you have the DAVEY Air-Cooled Portable Compressor. 


Cost-wise contractors and dealers who lease out equipment know INDUSTRIAL 
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arber Makes the Surnee 
uit the Appliance 


Since strict conservation is now the urgent duty of every fuel user, the type of 
iency afforded by Barber Burners assumes new significance. A group of about 
wo hundred outstanding makers of gas appliances for all purposes, who have 
dopted Barber units as standard equipment, furnish unquestionable evidence as 
Barber superiority. 


le have the proper facilities and experience for designing and building the ex- 

ct type and size of burner unit to fit any gas appliance, using natural, manu- 

actured, Butane or bottled gas. We will cooperate with any reliable manu- 

cturer in the necessary development and laboratory testing, and in acting as 
nuous source of supply for his burner units. 


Write for Catalog 42 showing many styles of Burners for Appliances and Industrial Equipment, also Con- 
: version Burners for Furnaces and Boilers, and Pressure Regulators. 


HE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


SARBER BURNERS 
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PERFECT THREADS 


Workbolder sets to pipe 
size instantly, 


Dies set to pipe size in 
10 seco 


@ Smooth clean precision 

threads on 1”, 144”, 1%” and 

2” pipe—and all with the 

same set of 4 chasers that 

stay in the die stock. No 

changing dies, no extra dies 

to carry around—you set the 

ITM TICIUCT (ame SR to size in a mere 10 

seconds. Workholder’s still 

No. 65R quicker-turn gauge plate to 

size instantly—tighten only 

one screw. You'll like this 

fast easy-threading work- 

Sold by Supply Houses Everywhere saver RIZAID —ask for it 
Millions of RIZED Tools in use ~ — at your Supply House. 


Test 


* PIPE TOOLS 





Elyria, Ohio, U. S. A. 
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RAISE of the utility industries of America 

for their contribution to the war effort has 
now become so generally accepted that it could 
no longer be considered startling news. But 
the suggestion that public utility industries 
might even make more of a contribution to the 
stability of the nation’s postwar economy 
through the use of the stabilizing influence of 


utility employment opportunities is both stimu- 


lating and thought-provoking. 


Sucn, in a word, is the purport of the im- 
portant message for American public utilities 
which appears in this issue, written by a char- 
ter Cabinet officer of the Roosevelt adminis- 
tration, which now stands at the threshold of 
its history-making fourth term. FRANCES 
Perkins, Secretary of Labor, hardly needs. an 
introduction to any magazine reader in the 
United States. For purposes of the record, 
however, and since she is a new contributor to 
the FortNIGHTLY, we duly chronicle the follow- 
ing facts: She was born in Boston in 1882, 
the daughter of Frederick W. and Susan P. 
Perkins. She graduated from Mount Holyoke 
College (AB, ’02), Columbia University (AM, 
10), and has since received several honorary 
degrees. In private life, she is the wife of 
Paul Caldwell Wilson, whom she married in 
1913, and has one daughter. 





C. W. KELLOGG 


FPC accounting regulation was not the main 
cause of improved utility financial position. 


(See Pace 735) 
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the Editors 





©Harns & Ewing 
FRANCES PERKINS 

The public utility industry has an opportunity 

for real national service in stabilizing postwar 

employment. 


(SEE Pace 729) 


SECRETARY PERKINS’ career in industrial re- 
lations, beginning in New York state under 
Governor Al Smith, is too well known to war- 
rant further recital here. She became the in- 
dustrial commissioner of New York in 1929 
under the then Governor Franklin Roosevelt, 
and moved down to Washington to become Sec- 
retary of Labor on March 4, 1933, with the 
inauguration of the original New Deal. 


¥ 


I is likewise, perhaps, a work of supereroga- 
tion to attempt to introduce to our readers 
that well-known leader of the operating elec- 
tric utility industry in the United States, C. W. 
KEtoce, president of the Edison Electric In- 
stitute. Born in Philadelphia in 1880, Mr. Kev- 
LoGG, whose discussion of -a recent survey of 
electric industry finances by the Federal Power 
Commission begins on page 735 of this issue, 


is a graduate of Massachusetts Institute of . 


Technology (BS, ’02; MS, ’03). His profes- 
sional engineering career was long identified 
with the Stone & Webster Corporation, which 
he first joined in 1905 in Brockton, Massachu- 
setts. He became president of Engineers Public 
Service shortly after its formation in 1925. 
Since 1934 he has been chairman of the board 
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Otter Tail Power Co. — Canby, Minn. 
75,000 Ibs./hr.—500 lbs. Pressure—825°F. Temperature 
Riley Pulverized Coal Fired Steam Generating Unit 


an outstanding smaller public utility installation 


If you want to see a truly outstanding smaller boiler unit, visit the Riley installation 
at Otter Tail Power Company, Canby, Minn. Here is a unit which operates at 87.3% of 
efficiency though Riley only guaranteed 85.7°%—which though having a maximum capacity 
of 75,000 pounds of steam per hour, maintains loads of 15,000 pounds with absolute ease 
and complete ignition stability—which burns Illinois coals without slagging, the ash being 
entirely granular in form. 

“It is because of such completely satisfactory performance that so many public utilities 


have recently installed Riley Boiler Units. 


Ee { LEK VW COMPLETE STEAM GENERATING UNITS 


STOKER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS * FLUE GAS SCRUBBERS 
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of Engineers Public Service. Mr. Kettocc 
was elected president of the Edison Electric 
Institute in June, 1936, and has continuously 
held that post to date. 


¥ 


AnotHm native Bostonian contributor in this 

issue, who has successfully ventured into 
other fields, is Ricnarp A. SULLIVAN, public 
utility consultant for the Detroit corporation 
counsel, whose article on excess profits tax 
refunds to utility consumers begins on page 
740. Mr. SULLIVAN, who is likewise a profes- 
sional engineer, received his education at Har- 
vard College and Harvard Engineering 
School. After a brief railroad and trucking 
experience, Mr. SULLIVAN was appointed in 
1937 as electrical engineer for the Massachu- 
setts Department of Public Utilities. In 1941 
he was granted leave by the commonwealth of 
Massachusetts to become a consulting engineer 
for the U. S. Army Engineers with respect to 
utility installations in air bases and camps in 
New England. The following year he took 
his present post with the city of Detroit, which 
has special need of utility engineering aid be- 
cause of its operations of a public lighting 
system, a municipal street railway, water, and 
sanitation system. 


* 


Ik a utility executive does not understand the 
technical requirements of the National War 
Labor Board Form 10 and the various general 
orders issued by the National War Labor 
Board as they may apply to his own business, 
his chances for securing approval of a pro- 
posed “wage and salary” adjustment, as may 
be necessary for his organization, are slim in- 
deed. The article beginning in this issue on 


RICHARD A, SULLIVAN 


Utility customers, who are responsible for war 
boom earnings, are entitled to refunds which 
might otherwise go into excess profits taxes. 


(See Pace 740) 
DEC. 7, 1944 


IRA W. WOLFE 


He simplifies wage and salary stabilization pro- 
cedure, with or without board approval. 


(SEE Pace 749) 


page 749, by Ira W. Worf, presents a simple 
outline of the NWLB Form 10 requirements, 
especially written for the business executive 
who wants to secure the approval of the best 
wage and salary adjustment plan for his em- 
ployees, and the most efficient, as well as eco- 
nomical and practical, payroll procedure for 
his business. 


Mr. Wot rt is the executive director of In- 
dustrial Research Institute of Chicago, Illinois. 
He is an industrial engineer whose articles on 
cost accounting, business management, labor 
relations, and production control methods have 
appeared in daily newspapers and magazines 
from coast to coast. He has processed hun- 
dreds of cases for the wage stabilization divi- 
sion of the National War Labor Board involv- 
ing Form 10 problems, 


¥ 


Aor the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


THE state commission’s power over service 
extensions for the purpose of rendering service 
after the conclusion of the war in territory 
where a cooperative organization also pro- 
poses an extension is discussed by the Illinois 
commission in the light of the fact that the 
allocation of materials for such extensions falls 
within the proper powers of the War Produc- 
tion Board. (See page 291. 


THE next number of this magazine will be 
out December 21st. 


_——— 





Decem 
camel 


lo 


Necember 7, 1944 Public Utilities Fortnightly 


Apply Sales Power 


to but/d APPLIANCE VOLUME 


BOSTON Consolidated 
Gas Company simplifies 
task with KARDEX 


““ Fact-Power”’ 


The Boston Consolidated Gas 
Company knows from experi- 
ence that in the highly com- 
petitive business of marketing 
equipment for heating, cooking, 
water heating and refrigeration, 
success depends on consistent 
and aggressive selling with plenty 
of follow throvgh. 

Hence a basic essential is up- 
to-date detailed information about 
each customer—the “Fact-Power” 
that Kardex Visible Sales Control 
Records provide for this company. 

As employed by Mr. R. E. Finnin, 
Superintendent, Apartment-Build- 
ers Division, Kardex does more than 
reveal instantiy all prospect data 
that salesmen require for positive and 

_ correctly timed follow-up activities. 

Also obtained with this same re- 
cord is accurate administrative con- 
trol. Sales progress is shown in a 
glance at the Kardex Visible Margin 
with its Graph-A-Matic chart of 

® construction and occupancy status. 
This integrated information forms 
the basis for quick analysis and 
simplifies management control. 

May we show you how easily and 
simply Kardex “Fact-Power” can 
help you increase the “sales power” 
of your organization? 





VANAAAAAAALANAN § 


Ask our nearest Branch Office for “A Public Utilities Postwar Sales Program.” 


SYSTEMS DIVISION 


REMINGTON. RAN 


Buffalo 5, New York 
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PREPRINTS FROM PUBLIC UTILITIES REPORTS 
Variouseregulatory rulings by courts and commissions reported in full text, 
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VULCAN ENGINEERED SOOT BLOWER INSTALLATIONS 





































Two Babcock & Wilcox Steam Generators, 660,000 Ibs. per HyVULoy elements pages |4 and 15, HyVULoy Protective Bear- 


hour each at 1250 pounds pressure. Soot Blowers take steam at ings page 16, air cooling and pre-cooling, slow-speed LGE-2 
265 psi. L , “ heads—pages 6 and 7, over-arm support. Slag screen, water 
psi. Long element life, easy operation, straight elements walls and tubes in the open pass are maintained slag-free by 


and very effective cleaning are obtained by the use of the Retractable Model T-2 elements. 


The new VULCAN catalog fully describing VULCAN equipment appears in the 
1944 Sweets, and a copy is available on your request. 


VULCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





JAMES WILLIAM FULBRIGHT 
U. S. Representative from 
Arkansas 


WALTER B, WEISENBURGER 
Executive vice president, National 
Association of Manufacturers. 


Harry S. TRUMAN 
Vice President elect. 


WENDELL BERGE 
Assistant United States 
Attorney General. 


R. V. FLETCHER 
Vice president, Association of 
American Railroads. 


EpitorrAL STATEMENT 
The Saturday Evening Post. 


Excerpt from Farmers’. National 
Union program, submitted to Re- 
publican Committee on Agriculture. 


J. Currrorp FOLGER 
President, Investment Bankers As- 
sociation of America. 
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“No system, no organization, can be any better than the 
men who make it work.” 


. earning power based on productiveness, and not 
yearning power based on dreams, is going to be the ulti- 
mate test of the individual’s living standard.” 


¥ 


“There will always be those who say that the price of 
unemployment insurance is too high. But the price in 
human values of general large-scale unemployment is 
immeasurably greater.” 


“ 


® 


“The future of transportation in this country depends 
upon whether the American public is really willing to give 
free enterprise a chance. The fight for free enterprise 
must begin by freeing transportation.” 


> 


“A transportation system adequate to meet the needs 
of commerce and national defense cannot be preserved 
if transportation is to be regulated by the changing whims 
and fancies of those who may be clothed with a little brie! 
authority.” 


$ 


“We may set up some sort of international police force, 
but, unless we also ‘establish justice,’ our last estate will 
be worse than our first. No police force will amount to 
shucks if the peoples of the world decide that the inter- 
national community isn’t worth defending.” 


e 


“Maintenance of democracy requires that our economic 
organization function at capacity levels of production, 
and that it distribute this production widely. Future 
American citizens, be they rural or urban, will not tol- 
erate the nonsensical paradox of idle workers, idle fac- 
tories, and idle acres.” 


> 


“When our dollars get into foreign fields, they are not 
just Wall Street dollars, to be laughed at if they get into 


‘trouble. It is amazing how many people think of invest- 


ments in terms of bankers’ money. The dollars of which 
we speak are good old American cart wheels which some- 
one had to work for. They deserve all the protection our 
government can give.” 


12 
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Some of the Great Advantages of 
Burroughs Payroll Machines 


IMNoksmreoliil ol (=si-Melalomeon’Zoll (o]o) (-mig-\aey cok mnie) 
rolg=) ool gale Muntonaterot-vul-ialmelate Melon a-laall- vats 
reports quickly and easily. 


Most easily-read employee's statement of 
earnings, deductions and net pay. 


Greatest variety of types and styles to 
Timed aN a oleh Ace)imeolacel¥lasare multi arole oresaii new ben 
| new problems were constantly antici- 
: c+ e e ++) & eo 
lalfelat-timmel-ie]a-1-Moh mel} (oli tohi(oio) of-laeh (olan pated with new Burroughs sone 


Greatest simplicity in form handling. 
Greatest saving in keyboard time. 


Greatest saving in proving time. 
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EpitrorrAL STATEMENT “No one can deny that the utilities will be much better 
Electrical World. able to make their contribution to an improved postwar 
. economy of this country if something like the same at- 


mosphere could prevail between them and the Federal 
Power Commission ‘as exists between the railroads and 
the Interstate Commerce Commission.” 


* 





IvAN WRIGHT “. . if we hope to have a peaceful peace at home 
Professor of economics, Brooklyn when the war ends, we must plan our reconversion to a 
College. peacetime economy so that it will be lush with employ- 


ment opportunities for the ten million odd veterans who 
will be seeking them, along with the other millions who 
will be reGased from war plants.” 


2 
EARL WARREN “The fruit of defeatism is an economy of scarcity. We 
Governor of California. know what scarcity produces. It produces scarcity: of 


jobs, of opportunity, of the good things of life. We know 
what it is that makes jobs and opportunity. We know 
that our productive system going full blast can make 
enough of them.” 





cS 
THomAs E, Dewey “The American people themselves are beginning to 
Governor of New York. shape our thinking on things to come. In the last few } 





years they have shown that they want a government 
which is once more close to the people. It seems mani- 
fest that they want to make their own decisions as ro- 
bust, clear-thinking, free men. They have had enough 
of the abdication of their rights to a select few in the 
national capital.” 





& 
DonaALtp M. NELSON “Steadily, I believe, we are working toward a sound ° 
Former chairman, War Produc- and balanced relationship between the free enterprise sys- 
tion Board. tem and democratic government. Granted that healthy 
relationship, I believe our country will tap new well- Be 


springs of productive energy after this war; that we wiil 
distribute the goods which we produce more widely than 
ever before; and that our people will know material and 
psychological satisfactions that will make the past seem 
but a troubled prologue for a brilliant future.” 


; ¥ 


Mugs F. Ho ttisTer “We have been so busy with machines, inventions, bal- 
Economist and business executive. ance sheets, and inventories that we forgot to stop occa- 


sionally and take an inventory of human values. We for- Win 
° got to find out what the average man was thinking— after 
particularly what he was thinking about us [business] that I 
and our leadership. Above all, we forgot to sell the po 


American system of free enterprise to our own employees. 
In true American style, we took it all for granted. And 
when trouble came the door was wide open for the flood 
of crackpot, bureaucratic doctrines that are slowly but 
surely consolidating themselves into a design for so- 
cialism and dictatorship.” ¥ 
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the Switching Equipment 


SPECIALIST 




















As you seek Quality and Service - re- 
member that R&IE has been a specialist in 
the problems of Indoor and Outdoor Switch- 
ing Equipment for over thirty years. 


Shown here is a normal production 
line of Hi-Pressure, Self-Cleaning - Contact 
Switches, possibly on the way to some War 
Production center. 


The flashover test, shown at the top, is 
ane of the several methods used to check 
design and performance. 


This same production may be serving 
The Load Tests made during de- you some day when peace-time reconstruc- 
velopment, during production, and tion calls for a broader application of re- 
after years of service, demonstrate liable switching equipment. 
that Hi-Pressure Contact Switches 
carry their rated load year in and R&IE will continue to specialize in the 
year out under all service conditions making of this equipment long after the 

* present War-time emergency. 


RAILWAY and INDUSTRIAL ENGINEERING COMPANY 


GREENSBURG, PA. ... In Canada—Eastern Power Devices Lid., Toronto 
Cooperating 100% with the Wear Effort 
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“Good Soldiers,” These Internationals— 
“Wherever You Find Them 


INSPECTION LINE or firing line .. . 
it makes no difference to these big In- 
ternational Diesel TracTracTors. They 
yr ready whenever or wherever duty 
calls. 


They’re “good soldiers” at training 
camps and battlefronts, on maneuvers 
or under fire overseas. They’re win- 
ning praises from GIs and Generals 
alike. They pave the way for airpower, 
footpower and firepower. ... All honor 


. 


to the men who drive them! 


While these tractors are fighting on the 
battlefront, it’s up to all tractor opera- 
tors to conserve equipment on the home 
front. Make it last! Harvester and the 
International Industrial Power Dis 
tributors stand ready to see you 
through. a 


INTERNATIONAL HARVESTER CO. 
180 North Michigan Ave. Chicago 1, Illinois HARVESTER 
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EGRY BUSINESS SYSTEMS COMPRISE: 


EGRY SPEED-FEED. May be attached to any 
standard make typewriter in one minute, and 
with Egry Continucus Forms, doubles operator 
output. One machine does the work of two. 


EGRY TRU-PAK Register speeds the writing of 
all handwritten records: Assures complete con- 
trol over every business transaction. 


EGRY ALLSET Forms, the modern single set 
forms for speed writing all business récords. 
Individually bound sets, interleaved with one- 
time carbons. ALLSETS are ready for imme- 
diate use for typed or handwritten forms. 


EGRY CONTINUOUS Forms increase the out- 
put of operators by 50% and more because they 
eliminate time-consuming operations. Furnished 
with or without interleaved one-time carbons. 


AND in addition to the above, there are others 
you'll want to know more about. 








The shortage of typewriters and competent 
operators will be compensated for if you use 
Egry Business Systems. In thousands of in- 
stances Egry Speed-Feeds and Egry Continuous 
Forms enable operators to produce twice as 
much work as they did before with the typewrit- 
er alone and ordinary loose forms and carbons. 


Other Egry Business Systems for handwritten 
records are equally important. Investigate today. 
You'll be surprised at the amount of time you 
will save when you use Egry Business Systems. 
More detailed information will be sent on re- 
quest, or free demonstrations may be arranged 
at your convenience. There’s no cost or obliga- 
tion, of course. Address Department F-127, 


Sales agencies in principal cities. 


THE EGRY REGISTER COMPANY ©* Dayton, Ohio 


Egry Continuous Forms Limited, King and Dufferin Sts., Toronto, Ontario, Canada. 


EGRY TRU-PAK 


a) 
‘EGRY SPEED-FEED 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 















Public Utilities Fortnightly December 7, 1944 § Decem 





IT WILL REDUCE 
WATER WASTE AND 
HELP TOWARD 


WINNING THE WAR ; 


ae of this kind are received when a cate 
Water Department first puts in a program of 
meter testing and repairing, especially where 
meters have remained untested for many 
years. Investigation of the consumer’s prem- 
ises will uncover toilet leaks, dripping fau- 
cets, etc. Experience shows that when these 
are pointed out, the consumer readily under- 
stands the reason for the bill. 


Results: he has leaks repaired, returning 
his bills to normal ... he gains a” greater 
respect for the Water Department... and the 
Department receives revenue for water not 
previously paid for. And all the critical ma- 
terials required for the pumpage and treat- 
ment of previously wasted water are saved. 


© Consult your Trident representative. He 
will be glad to give you the benefit of his ex- 
perience in the best methods of testing and 
repairing meters. 











NEPTUNE METER COMPANY. 50 West 50th Street ¢ New York 20, N. Y. 
Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE.. 
DENVER. DALLAS, KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 

Neptune Meters, Ltd., Long B ‘h, Ont., Canad 
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: > Jou on this pipiig 
ee br a high pressure — high 
temperature job, called for specialized 
shop equipment like this Lap Back Fur- 
nace and Machine. _ 
Similarly, the ineegral swedged duce 
could have been made only with equip- 
ment like that available in Grinnell’ 
modern pipe fabrication plants. 
Make use of Grinnell’s engineering and 
pipe fabrication facilities when drawings 
and specifications call for a shop fabri- 
cated job. : 
GRINNELL COMPANY, INC.  — a eaeeureuindbieae? 
Executive Offices, Providence L RL . angle nozzle, straight noz- 











zle and integral swedged 
reducer. 










Lap Joint Furnace and Fac- | 
ing Machine in Grinnell | 
Pipe Fabrication Plent. 





By 











sf 


GRINNELL 


"whenever PIPING is invotveo 
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STEAM GENERATOR 
for Russia 





———— 


























CAPACITY: ...... _ 500,000 Ib. steam per hour. 


PREMERA ge 105 psi. 
Pie AE. ose vee ly ee 900 deg. F. 
FUEL: .... Pulverized coal and blast furnace gas. 





FOSTER WHEELER CORPORATION @ 165 BROADWAY, NEW YORK 6, NEW YOR | 


W FOSTER WHEELER Wi 
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® Mo itetus help you. Our trained men and special equipment 


combine to help you meet today’s increased demand for 
power. Whether yours is a problem of erection or main- 
tenance . . . regardless of distance or terrain . . . you'll find 


Hoosier service efhicient and economical. 





SIER 


ERECTION and MAINTENANCE OF TRANSMISSION LINES 
FERING CO. 2 
NEW YORK 46 S. FIFTH ST., COLUMBUS, OHIO CHICAGO 
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SAVE 50% 4 
IN TIME AND MONEY WITH 














THE ONE-STEP METHOD 






OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 

tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 
The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 
We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Boston i Chicago Detroit Montreal Toronto 


—— 
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AN OLD FAVORITE - IN NEW DRESS! 


NEW, ATTRACTIVELY PROPORTIONED 
BRONZE CASE PROVIDES GREATER 
STRENGTH....SMOOTH INTERIOR 
FLOW CONTOURS 


The Pittsburgh Arctic Water Meter, an old favorite among 
countless water works men who prefer a disc type meter, now 
emerges in a sleek, new streamlined bronze case. This redesigned 
case, aside from enbancing the appearance, also provides several 
practical engineering advantages. Its symmetrical shape makes 
possible a stronger casting having assured uniformity of wall thick- 
ness. With all recessed areas eliminated, smooth interior flow 
Passages are provided that enhance the performance characteristics 
of the meter. There are no pockets where corrosion-inviting dirt 
or sediment can accumulate. This new bronze case is easier to 
clean and keep clean. 


Water meter buyers have learned to expect superior meter 
designs, materials and construction methods from the PITTS- 
BURGH-EMPIRE organization. The new Arctic helps keep the 
promise. Rigid manufacturing controls, skilled assembly and 

exacting test make these meters top dollar value 
in the disc meter field. 


PITTSBURGH EQUITABLE METER CO. 

Atlente Houston MERCO NORDSTROM VALVE CO. Lo: Angeles Boston 

Brooklyn Pittsburgh Mein Offices, PITTSBURGH, PA, Seattle Buffalo 

Chiceso Kansas City ube Sen Francisco New Vork 
National Meter Divi: . WY. 


Although outwardly changed in 
appearance, today's Pittsburgh 
Arctic Meter stili employs the 
same time-tested inner work- 
ing mechanism. Construction 
features include a reinforced 
disc formed from three indi- 
vidually molded parts; a two 
part snap joint measuring 
chamber, and an accurately 
cut oil enclosed gear train of 
three-wheel design. All work- 
ing parts are assembled as 2 
complete unit before being in- 
Stalled in the meter casing 
assuring accurate alignment. 
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How a Dane Saved 
4 Million Americans! 


NE of the world's greatest bene- 
factors was Einar Holboell, 
Danish postal clerk. 


Asheworked long hourssorting Christ- 
mas mail, he thought of a way to put 
it to work for humanity ... and in 1904 
started the sale of Christmas Seals 
to combat tuberculosis. Introduced 
in America in 1907, the Seals have 
helped cut the T.B. death rate 75%, 
have helped save 4,000,000 lives! 


But T.B. still kills more people between 
15and 45than any other disease. Your 
dollarsare urgentlyneeded now. Send 
in your contribution today — please. 


The National, State and Local 
Tuberculosis Associations in FAL 5 
the United States e 

















194i cember 7, 1944 Public Utilities Fortnightly 








POL POS Pt ot See eS ne 


Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 

Trash Racks 

Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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Lec Geue Pinta (ite VT FRONT!” 


Victory depends upon materials as well 
as men! To keep our American forces 
“closing in,” every manufacturer here at 
home must keep on making “Out Front” 
Bond Quotas! 
This calls for action now on every point 
in the 8-Point Plan to step up Payroll 
Deductions. For instance, have you a 6th 
War Loan Bond Committee? Selected 
Team Captains yet? If so, have you in- 
structed them in 
sales procedure— 
and giver each the 
Treasury Booklet, 
“Getting the Or- 
der?” 


How about Bond quotas for departments 
—and individuals? Assigning responsibil- 
ities is vital, tool Have you appointed 
“self-starters” to arrange rallies, compet- 
itive progress boards and meeting sched- 
ules? Are personal pledge cards printed 
and made out in the name of each 
worker? How about resolicitation near 
the end of the drive? Your State Payroll 
Chairman is ready with a detailed Reso- 
licitation Plan. And, have you contracted 
for space in all your advertising media 
to tell the War Bond story? 

Your positive Yes to all points in this 
forward-to-victory 8-Point Plan assures 
your plant meeting an “Out Front” Quota. 


The Treasury Department acknowledges with appreciation the 


publication of this message by 


PUBLIC UTILITIES FORTNIGHTLY 


This is an official U. S. Treasury advertisement prepared under 
the auspices of Treasury Department and War Advertising Council, 








Necembe! 
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OPERATE YCUR DOORS FROM 


neariM« 
Opera Does & 





You 6an speed up traffic, step up efficiency, and boost savings in 
labor+time in your plant with doors that can be opened from any 
numbe of convenient points! And Kinnear Rolling Doors have 
many Other advantages. They open upward, saving valuable 
floor, wall and ceiling space, and staying outof reach of damage. 
Their rugged, all-steel, interlock- 

ing-slat coristruction has proved its 

remarkably long lifé and low main- FINGER-TIP CONTROL! 
tenance — and. it gives you extra 

protection against.fire, intrusion, 

sabotage, wind, weather and acci- 

dental damage. Built\any size, to 

meet any service door réquirement 

in old or new buildings. Write for. 

details or recommendations. Send. 

for Catalog! 


FOR MANY WARTIME NEEDS, 
Kinnear WOOD Rolling Doors, with 
motor or manual control, are available. 
These time-proved doors save vital 
war metals! Write for details. The 
Kinnear Mfg. Co., 2060-80 Fields Ave., 
Columbus 16, Ohio. 


Taw KINNEAR 
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TRY 
pp) TRANSITE 


IF YOU'RE LOOKING FOR 
THAT “SOMETHING EXTRA” IN 


DUCTS 











provide: 





makes them immune to rust or rot. 


damage to cables minimized. 


inorganic and non-metallic. 


aged conductor. 





TRANSITE CONDUIT C , 





) 








For exposed work and use underground For installation in concrete. Thinner walled 
without a concrete encasement. but otherwiseidentical with Transite Conduit. 


OT Johns-Manville TRANSITE DUCTS 
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® Check these features which are responsible for 
the reliable cableway service that Transite Ducts 


Inorganic . . . made of asbestos and cement. 
This provides permanence and _ strength, 


Permanently smooth bore .... long cable pulls 
and replacements made easier. Danger o 


Easily and quickly installed . . . long, light 
weight lengths and simple assembly meth- 
od assure rapid, economical installation. 


Immune to electrolysis . . . being << 


Lower cable temperatures . . . because of 4 
relatively high rate of heat dissipation. 


Incombustible . . . won’t help form smoke, 
gases, or fumes. They provide maximum 
protection to adjacent cables in burn- 
outs and permit easy removal of dam- 


Write for Data Book, DS-410, Johns- 
Manville, 22 E. 40th, New York 16, N.Y. 
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%6 the Tight Spots— 








CLEVELANDS built-in adaptability to meet the many varied 
field conditions enable them to handle the toughest ditching jobs 
on the roughest going and in the tightest spots. & 


Some of the reasons why Clevelands come through under the most 
adverse conditions are:— 


1. Their correct, compact, time - tested, clean cut, wheel-type design. 


_ WuPerior construction, modern engineering and mechanical excellence 
assures strength and ruggedness with the elimination of excess weight 


aa bulk. 


3 Extreme ease of operation and maneuverability because of broad 
® full crawler mounting. 


, The wickly reversible Arc Conveyor permitting the throwing of dirt 
on ‘iDhet side of the ditch at detirod distance. ig 


A multiplicity of digging and traction speeds always available to oper- 
" ator, enabling him to cut at maximum speeds for the work at hand. 





6. Ample power to carry through in any soil and over the toughest terrain. 


These are some of the reasons why CLEVELANDS have been preferred equipment for the digging of 
hundreds of miles of pipe line ditch and why they are in use today on many varied government war 


Nor THE CLEVELAND TRENCHER COMPANY ‘Gar 
Ny ae rene CLEVELAND 17, OH Ve 
a 


LEVELANDS’ Save More...Because they Do More 
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ARMORED CABLE - RUBBER POWER CABLES : VARNISHED CAMBRIC CABLE 


CRESCENT 


IMPERIAL NEOPRENE 


CRESCORD 


Gor Heavy Duly 
Judustriial Yse 


The tough, NEOPRENE jacket gives this 
cable maximum life under the most severe 
operating conditions. Among its chief ad- 
vantages, it is 


OIL PROOF t -: 
SUN PROOF 
ABRASION RESISTING 
FLAME RETARDING 
FLEXIBLE 

LONG LIVED 





* SERVICE ENTRANCE CABLE 








Furnished in all sizes from 18-Two Con- 
ductor to 500,000-Three Conductor. 


CRESCENT ¢ 
WIRE and CABLE = 


CRESCENT INSULATED WIRE & CABLE CO. 
| TRENTON, N. J. 


UILDING WIRE : IMPERIAL NEOPRENE JACKETED PORTABLE CABLE 








* CRESFLEX NON-METALLIC SHEATHED CABLE 





CABLES 













Ww WELDING 
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Save to Win 
with these four simple rules 
of battery care: 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maximum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


4 Record water additions, voltage, 

and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225. 








— 8 


...is a vital principle 
of utility operationl 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have sie i 
planned for conservation. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care .. . and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw materials, labor, and space in factories. 
It frees these productive elements for essen- 
tial war production. 


THE ELECTRIC STORAGE BATTERY CO. 
Philadelphia 
Exide Batteries of Canada, Limited, Toronto 
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Myer big, 2 pole ELLIOTT motor 


ys 4000 #- P. 

and the largest we've built to date. 
Largest we’ve heard of, too, in high-speed syn- 
chronous motors. It drives an Ingersoll-Rand gas 


THis ONE 


exhauster on an important war job. 


Elliott has been particularly successful in the engi- 
neering of these big, 2-pole synchronous motors. 
They are husky babies, as tough and capable as 
they look. If you have the kind of drive job that 
needs a motor like this, talk it over with Elliott 


engineers. 


IG Es SAE ee ee ie CO M-EAN Y 
Electric Power Dept., RIDGWAY, PA. 
DISTRICT OFFICES IN PRINCIPAL CITIES 


L-755A 


. CONDE FEEDWATER HEATERS AND DEAERATORS . 


EAM TURBINES . GENERATORS ° OTOR NDENSERS * EAM JEY EJECTOR 
~ 5 Tian aor Ans careeate or 


























Attilities Almanack 











Due to wartime travel restriction, conventions listed are subject to cancellation. 


"7 DECEMBER 9 





{ American Water Works Association, New York Section, will hold meeting, € 
New York, N. Y., Jan. 17, 1945. 





{ American Standards Association opens meeting, New York, N. Y., 1944. 
§ National Association of Manufacturers @oncludes session, New York, N. Y., 1944. 








7 American poe of Electrical Engineers will hold meeting, New York, N. Y., Jan. 
—26, 1945. 





7 fagurance Economics Society of America will hold annual meeting, Chicago, Ill., 
@ SF 








4. Edison Electric Institute Transmission and Distribution Committee will hold meet- 
ing, Pittsburgh, Pa., Feb. 8, 9, 1945. 








9 Edison Electric Seerirg Electrical Equipment Committee will convene, Cincinnati, 
Ohio, Feb. 14, 15, 








T ——- Water Works Association, Minnesota Section, will hold meeting, Mar. 9, 





9 Texas Telephone Association will hold convention, Dallas, Tex., Mar. 12, 13, 1945. 





q Kansas Telephone Association will hold meeting, Topeka, Kan., Mar. 15, 16, @ 
1945. 





q ga aaae Valuation Society starts annual forum and business meeting, New York, 
4. 





q a Independent Telephone Association will start session, Des Moines, Iowa, Apr. 





q Nebraska Telephone Association will convene, Lincoln, Neb., Apr. 5, 6, 1945. 





@ United States Independent Telephone Association will hold spring executives’ confer- 
ence, Chicago, Ill., Apr. 10, 11, 1945. 








q Illinois Telephone Association will convene, Peoria, Ill., Apr. 19, 20, 1945. 
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Front or Main Entrance 


Cincinnati Union Terminal 
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Recommendations As to Postwar 
Jobs and Social Security 


The program discussed is neither complete, nor final, says the author, 

but it is designed to promote the smooth, rapid turnabout that millions 

of our workers must make in the months ahead. Some of ‘these proposals 

are mainly concerned with the labor force itself. Others lie in the field 

of business and industrial development. But both serve a common pur- 

pose—indeed, they deal with integral parts of a single generating system 
which supplies the motive power of our free society. 


By FRANCES PERKINS 


been few laggards on America’s 

industrial front and certainly 
the public utilities industry was not 
among them. Quite the reverse, in 
fact. For example, let me cite the way 
in which sharply increased demands for 
electric energy were met. 

Though the industry knows its own 
fine record, I would like to refer briefly 
to a study by the U. S. Bureau of La- 
bor Statistics. Among class A and class 
B utilities, which accounted for about 


G ee Pearl Harbor there have 
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99 per cent of the total electric energy 
generated by all privately owned utili- 
ties, the amount of energy generated 
rose 47 per cent between 1937 and 
1942 and 39 per cent between 1939 and 
1942. When we remember that the ex- 
pansion of capacity since the war has 
been relatively small, this increased 
productivity speaks for itself. 

It also helps to explain the almost 
unbelievable production peaks that 
were reached in aluminum, magne- 
sium, ferro-alloys, and other industries 
DEC. 7, 1944 
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using electrochemical processes. This 
vastly increased production was essen- 
tial to military victory and it also opens 
new horizons for a peacetime America. 
There is the clear promise of higher 
living standards and greater security 
than the people of this country have 
ever known. 

What steps should we take in order 
to reach this goal? Obviously it calls 
for the swift and orderly transition of 
our working force to useful peacetime 
employment — employment for war 
workers and returning veterans under 
our system of free enterprise with de- 
cent labor standards and fair rewards 
for individual effort and initiative. 

The program which follows is 
neither complete nor final but it is 
designed to promote the smooth, rapid 
turnabout that millions of our work- 
ers must make in the months ahead. 
Some of these proposals are mainly 
concerned with the labor force itself. 
Others lie in the field of business and 
industrial development. But both serve 
a common purpose—indeed, they deal 
with integral parts of a single generat- 
ing system which supplies the motive 
power of our free society. 


[Vi crnove® this program is essen- 
tial to any broader plan for the 
full employment of our superb re- 
sources in men, materials, and ma- 
chines. And, finally, these steps can be 
taken immediately after the war is 
over—some can be initiated as soon as 
Germany collapses. 

In this connection I would like to 
urge one step which need not wait upon 
victory in Europe. That is the ex- 
pansion of our social security system to 
protect all workers, including farm and 
domestic workers. It should be made 
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available to self-employed persons who 
wish to buy into the system; that is, 
business and professional people, farm 
operators, and others who “work for 
themselves.” 

This proposal for wider coverage is 
not a leap in the dark. It is all possible 
and detailed plans are ready. Plans 
which rest on careful study and past 
experience. The very fact that we now 
have a firm foundation of unemploy- 
ment insurance, old-age insurance, old- 
age public assistance, and public assist- 
ance for dependent children, as well as 
help for the needy blind, gives a surer 
purpose and direction to broader plans 
for the immediate future. What bet- 
ter time than the present to add new 
strength and stability to our free in- 
dustrial system built on individual en- 
terprise and capital investment? 

And there is nothing abstract or re- 
mote about social security. It goes 
right down to the grass roots of our 
democracy. From July, 1936, when 
the program began, through 1943, 
state - administered unemployment 
benefits totaled $2,112,095,000. Other 
benefits under the Social Security Act 
included $3,000,000,000 to needy 
aged persons, $101,400,000 for the 
needy blind, and $865,300,000 spent to 
help dependent children. 


oe to the human side of this 
security equation we know that in 
the past, old age, unemployment, or a 
long illness could bring want and bit- 
ter privation to wage earners and their 
families. Today the pooled protection 
of social security has lifted that 
shadow from millions of our people. 
Now, while our national income is at 
record levels, let us complete the cir- 
cuit of nation-wide social insurance. 
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RECOMMENDATIONS AS TO POSTWAR JOBS 








TABLE I 
EMPLOYMENT IN THE ELrectric LIGHT AND Power INDUSTRY 
1939-1943 


Estimated 
Number of 
Employees 


Average 
Weekly 
Hours 


39.6 
39.7 
39.8 
40.1 
41.6 





Whether or not we take this step, I 


believe that the following actions 
should be taken once peace is declared : 
1. Revoke all permits which have 
been issued for the employment of 
minors for more than eight hours a 
day, or their employment in ordinar- 
ily prohibited occupations, 


Wartime job opportunities have at- 
tracted more young and inexperienced 
workers than many of us realize. Some 
of these youngsters combined school 
and part-time work but the majority 
left school. Estimates for April, 1944, 
indicate that the number of young 
workers, fourteen through seventeen 
years of age, was 1,730,000 above 
normal. Nearly $750,000 of our 
labor force were children only fourteen 
or fifteen years old — not counting 
thousands still younger which most of- 
ficial records make no count of. 

Perhaps it was inevitable that this 
very large influx of youngsters into 
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industry should have brought back 
many old child-labor problems—long 
hours, night work, multiplied indus- 
trial hazards, and illegal employment. 
It would be tragic, indeed, to let this 
dangerous by-product carry over into 
the postwar period. 

2. Revoke all permits allowing wo- 


men to work beyond eight hours a 
day or on the graveyard shifts. 


Here, too, there has been some 
relaxation of hard-won peacetime 
standards under the pressure of all-out 
war, and the number of women af- 
fected is greater than many of us sup- 
pose. 

3. Promote the reduction of hours 
and help to spread the work by re- 


turning to the standard 40-hour week 
provided in the Wage and Hour Law. 


NX present most schedules neces- 
sarily are well above 40 hours. 
In July, 1944, hours worked in all 
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manutacturing industries averaged 
44.7 a week, indicating a scheduled 
work week of about 48 hours. The 
average hours worked in durable 
gooss, including most war industries, 
were 45.8, which means that the sched- 
uled work week was close to 50 hours. 
Moreover, these average figures mask 
the fact that workers in a number of 
industries are putting in much more 
than 50 hours a week. 


4. Revoke Executive Order 9240, 
which governs premium pay rates for 
work relating to the war, and elimi- 
nates Sunday, holiday, and overtime 
work so far as possible. 

5. Make appropriate adjustments in 
existing stabilization programs estab- 
lished under War Manpower regula- 
tions. 

6. Make the U. S. Employment 
Service a strong and effective labor ex- 
change for transferring war workers 
and veterans to civilian activities. 


Including the placement of men re- 
turning from the armed forces, per- 
haps $25,000,000 job shifts and trans- 
fers will be necessary before our 
economy settles into a normal, fully 
productive peacetime pattern. The U. 
S. Employment Service through its 1,- 
500 offices over the country already has 
been instrumental in helping to place 
several hundred thousand discharged 
veterans. It must be geared to handle 
much greater numbers of veterans and 
war workers in a much shorter time. 


gsiemens has been relatively 
stable in the public utility indus- 
try, especially by comparison with 
munitions manufacture, but even the 
utilities have had their share of man- 


power problems. Past employment 
trends, shown in Table I on page 731, 
tell only part of this story. 
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These figures from the U. S. Bureau 
of Labor Statistics cover commercial 
establishments only. They include 
those combined gas and electric com- 
panies whose income results primarily 
from the sale of electric current. 


7. Enable the USES to operate a 
nation-wide clearance machinery to fa- 
cilitate the transfer of workers from 
surplus areas to areas where jobs 
exist. 


This problem may be acute in those 
areas where war plants that are not 
adapted to reconversion have drawn 
workers from outside the community. 
There are many such, particularly in 
the smaller communities. And there 
also are larger regions, devoted main- 
ly to aircraft production or shipbuild- 
ing, where severe dislocation is almost 
inevitable. In 10 states the estimated 
military and industrial demobilization 
is 35 per cent or more of total 1940 
employment. 

8. Encourage those who are over 
sixty-five to retire on their old-age 
benefits. 

The best estimates place about three- 
quarters of a million persons in this 
category. 

9. Encourage persons under twenty 
to resume their education, in schools, 


colleges, or vocational training insti- 
tutes. 


HIS, too, is a bigger field than 

many of us imagine, for it em- 
braces not only the millions of young 
people now working but those in the 
armed forces who will want to com- 
plete their education or undertake spe- 
cial training along some new line. 

10. Advise and help women who 


took jobs only because of the war to 
leave the labor market and give op- 
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portunity to girls and women who 
must work regularly. 


There may be between 3,000,000 
and 4,000,000 women in this group. 
Approximately 17,000,000 women are 
employed at present; this is about 3,- 
000,000 above normal considering our 
present population. We must bear in 
mind that America’s postwar labor 
force will include some 14,000,000 
women who need jobs for economic 
reasons. We dare not assume a lower 
figure just in order to make room for 
demobilized veterans and men from 
war plants. 

The foregoing has dealt directly 
with the millions who make up our 
labor force, not forgetting those now 
in uniform. This half of the program 
is designed to bridge the gap for wage 
earners and salaried workers who must 
turn from war and war jobs to a peace- 
time pattern of useful productive em- 
ployment. 

A swift and secure transition is vital 
to these millions but it is hardly less 
important to the rest of us. There 
simply is no room in our closely knit 
economy for mass unemployment, in- 
security, and depressed living stand- 
ards. Increasingly, we have ‘come to 
realize that poverty for one group will 
short-circuit prosperity for the others. 


‘ [ ‘HAT is why the proposals which 
follow are presented here, though 


most of them lie outside the scope of 
the Labor Department. 


11. Provide proper government as- 
sistance for loans to businesses which 
can reconvert quickly for the manu- 
facture or distribution of civilian 
goods having a ready market and 
which will provide large employment. 

12. Encourage and revive the lux- 
ury, transportation, and amusement 
industries and trades which are 
healthy and good for the public 
judged by normal standards. 

13. Develop government aid for set- 
tling certain qualified groups on the 
land with a scientific program of as- 
sistance in crop planning and market- 
ing and supervision. 

14. Open up the planned public 
works in those localities where there 
appears to be a considerable pool of 
permanent residents without imme- 
diate employment. 


A variety of public works programs 
have been developed on a local and 
regional basis, with much of the pro- 
posed work already engineered and au- 
dited, making it possible to put it into 
operation quickly. The Department of 
Labor has contributed both to the 
planning of these programs and to the 
prediction of those areas where they 
are most likely to be needed. Com- 
munities that have not made such prep- 
arations should get them under way. 

There is, of course, a very wide 
field here for public utilities, par- 
ticularly those furnishing electric 
energy and communications. 


e 


and inexperienced workers than many of us realize. Some 


q “WARTIME job opportunities have attracted more young 


of these youngsters combined school and part-time work but 

the majority left school. Estimates for April, 1944, indicate 

that the number of young workers, fourteen through seven- 
teen years of age, was 1,730,000 ABOVE NORMAL.” 
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15. Renew all the techniques of sta- 
bilized employment which were partly 
developed during the last depression, 
such as orders in advance, extension 
of rural electrification, manufacturing, 
government, and other capital indus- 
try orders on a regular basis, etc. 

16. Release the housing programs 
now found to be necessary and give 
appropriate government assistance to 
provide construction of homes and 
housing improvements. 

17. Encourage normal purchasing 
by the public through use of war sav- 
ings on a regular and systematic basis 
rather than speedy, reckless spending. 

18. Encourage production and pur- 
chasing of permanent consumers’ 
goods like refrigerators, vacuum 
cleaners, furniture, kitchen utensils, 
automobiles, necessary textiles, etc. 

19. Encourage cultural and recrea- 
tional activities as a means of employ- 
ment as well as a method of achieving 


a sound society and balanced economy. 


These recommendations are aimed 
at the early postwar period when our 
main concern will be to establish new 
peacetime levels of production and em- 
ployment. But they have significance 
for the long pull as well because we 
cannot keep our vast productive plant 
running smoothly unless higher living 
standards provide the necessary out- 
let. 

No one can forecast exactly the kind 
of economic and social climate the 
years will bring, but this much seems 
certain: If we want to balance our 
economic equation at high prosperity 
levels we must weight the scales with a 
fuller measure of decency, fair play, 
and respect for human values. 





Lower Taxes Vital to Expansion 


¢ ‘B ECAUSE such a large portion of the annual postwar Fed- 

eral budget of expenditures will be made up of war- 
born items—interest on a national debt of between $250,000,- 
000,000 and $300,000,000,000 and unprecedented military 
costs—post-war planning must be as realistic as is our attitude 
to the war. itself. 

“There must be greater production and consumption than 
ever before, if the vital condition of substantially full employ- 
ment is to be achieved and the necessary all-time high national 
income of at least $120,000,000,000 is to be attained .... 

“Unless individuals are permitted to retain more of their 
earnings through lower tax rates we cannot hope to provide 
the necessary incentive for investment of venture capital which 
is so vital if we are to inaugurate and expand the industries 
we must have to provide the jobs we are all so anxious shall 
be available.” 

—Joun L. Conno_ty, 
Coauthor, Twin Cities Postwar Tax Plan. 
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What Makes the Utilities Tick? 


How much has the enforcement of accounting regu- 
lation really had to do with the improved financial 
showing of the electric utility industry? 


By C. W. KELLOGG 
PRESIDENT, EDISON ELECTRIC INSTITUTE 


HE Federal Power Commission 
TL pnttished recently, in connec- 

tion with “Statistics of the Elec- 
tric Utilities in the United States,” a 
summary of the financial record for 
the years 1937 to 1943, both inclusive. 
The summary is divided into ten 
points, and, after stating them, con- 
cludes : 


The improvement in the financial posi- 
tion of the electric utilities was due in con- 
siderable measure, it is believed, to the 
strengthening of regulatory controls, par- 
ticularly the enforcement of the new uni- 
form systems of accounts during the period 
under review. 


A point-by-point examination of 
the improvements listed in the commis- 
sion’s summary (set forth seriatim 
below) would seem to indicate that 
regulation had about as much to do 
with the result as the crowing of Chan- 
ticleer had in making the sun come up. 
Moreover, in view of the frankly re- 
pressive nature of Federal Power Com- 
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mission regulation, it would seem 
probable that any improvement in the 
utilities’ financial situation from 1937 
to 1943 occurred in spite of, rather 
than on account of, such regulation. 


1. Increases in the 6-year period. En- 
ergy sales up 75 per cent; generat- 
ing capacity up 22 per cent; number 
of customers up 15 per cent; rev- 
enues up 38 per cent; income down 
23 per cent. 


Ws regard to energy sales, over 
70 per cent of the increase was in 


large power and other similar sales 
clearly due to the war; and, of course, 
the advent of the war was not in any 
way connected with the regulation of 
accounts. It will come’as a surprise to 
those directing the greatest industrial 
war effort of all time to learn that the 
growth in electric energy sales was 
connected in any way with regulation 
DEC. 7, 1944 
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of accounts. The increase in generat- 
ing capacity of 22 per cent was made 
in the face of another form of regula- 
tion; namely, the cancellation, in Au- 
gust, 1941, by the War Production 
Board of 2,200,000 kilowatts of elec- 
tric generating capacity then on order. 
The reason generating capacity grew 
at a smaller rate than energy sales was 
partly because 42 per cent of the war- 
produced increase in output was due 
to increased load factor (thus, to that 
extent, not calling for any increase in 
capacity), and partly due to drawing 
on reserves to the extent necessitated 
by the WPB cancellations above men- 
tioned. Neither of these causes had 
any relation to FPC standard accounts. 
With regard to the 15 per cent in- 
crease in number of customers, 
amounting to over 5,000,000 new cus- 
tomers during the 6-year period under 
review, it would be difficult indeed to 
persuade the thousands of men and 
women who were working in the com- 
mercial departments of utility com- 
panies during these six years that these 
new customers came on to the electric 
lines on account of the enforcement of 
the new uniform system of accounts by 
the FPC. It is doubtful if a fraction of 
1 per cent of these customers ever 
heard of the new system of accounts. 
The fact that utility revenues grew 
at one-half as great a rate as energy 
sales means that the average rate per 
kilowatt hour decreased throughout 
the 6-year period. The fact is that this 
average charge for energy went down 
24 per cent in the six years, an effect 
caused by the fact above stated that the 
larger part of the growth was in low- 
rate power for war industries. Neither 
the FPC nor its accounting system had 
anything to do with this result. 
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2. Plant investment per dollar of rev- 
enue dropped from $5.47 to $4.28. 


T= is an important reduction in 
a fundamental ratio of the elec- 
tric utility business. Its magnitude is 
21.8 per cent in six years. Possibly 
one-eighth of this decrease might 
properly be credited to the regulation 
of FPC, represented by $400,000,000 
reported by it to have been removed 
from utility plant accounts, which was 
2.8 per cent of the average plant ac- 
count during the 6-year period. The 
remaining seven-eighths of this item, 
however, was obviously produced by 
entirely different causes. The greater 
rate of growth in revenue than in gen- 
erating capacity already mentioned 
accounts alone for over two-thirds of 
this difference, and the remaining one- 
third was the result of improvement in 
the economy and efficiency of utility | 
construction—an engineering achieve- 
ment entirely outside the sphere of reg- 
ulation by Federal Power Commission 
or any other regulatory body. 


3. Removal of inflation from utility 
plant $400,000,000. 


7. item, amounting to 2.8 per 
cent of average plant, has been 
commented on in the previous para- 
graph. Even in the area where it would 
be effective (in reducing investment 
per dollar revenue) it had one-eighth 
as much effect as the aggregate of 
other factors affecting this item. 


4. Depreciation reserves increased by 
71 per cent, or $1,062,000,000. 


, ee fact that gross revenues grew 
38 per cent in the period would 
naturally cause appropriations for de- 
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Ideal Capital Setup 


“.. from the viewpoint of complete solvency, the ideal capital setup for 

any company would be one with nothing but common stock, but, as a mat- 

ter of experience, this has proved unattainable for most electric utilities. 

The belief that has been followed in most cases is that, by mortgaging 

their properties to secure bond issues, utilities could thus raise their capi- 
tal at the minimum over-all cost.” 





preciation to increase if plant invest- 
ment were increased proportionately. 
But a much larger factor contributing 
to the increase noted in depreciation 
reserves was the relatively small retire- 
ments of property during the period, 
due to gradual improvement of utility 
plant and to the necessity (on account 
of the WPB restrictions on plant con- 
struction) of keeping all plants in op- 
eration during the war. 

As to the claim that the new system 
of accounts caused the utilities to cred- 
it larger amounts than in former years 
to depreciation, attention is called to 
the results of the institute’s recent 
study of depreciation accounting ex- 
perience, over a 33-year period, of 17 
electric utilities (representing about 20 
per cent of the industry), all of which 
are solely electric and have built up 
their own properties. This study does 
not bear out this claim. It indicates 
that in the six years under review the 
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average annual per cent of total prop- 
erty credited to depreciation was 2.51 
per cent, compared with an average of 
2.40 per cent in the six similarly 
prosperous years ending in 1928, a dif- 
ference of only .11 per cent. The big- 
gest change, however, was in the 
charges against the reserve, which 
averaged 1.18 per cent per annum in 
the six years under review and 1.39 
per cent in the six years ending 1928, 
a difference of .21 per cent. 


5. Ratio of gross income to capital and 
surplus remained steady at 5.8 per 
cent throughout the period. 


—— admittedly striking demon- 
stration of the stability of the 
electric utility business depends upon a 
number of basic factors with which 
regulation has nothing to do. Offset- 
ting the 38 per cent increase in revenue 
(which, as has already been men- 
tioned, is certainly due to efforts and 
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influences entirely outside the realm of 
regulation) the utilities, during the pe- 
riod under review, had to carry an in- 
crease of 123 per cent in taxes and of 
27 per cent in hourly rates of pay. The 
average cost of coal per kilowatt hour 
went up 24 per cent in the six years. 
The fact that, with 24 per cent less re- 
ceived per unit sold, and the stagger- 
ing increases in costs just recited, the 
utilities were able throughout to show 
5. 8 per cent on their investment was a 
triumph of management in the attain- 
ment of which the FPC is entitled to 
claim no credit. It should be noted in 
passing that the only reason the 5.8 per 
cent return has remained steady is 
that capital and surplus did not in- 
crease commensurately with the growth 
in business due to the sums available 
from reserves. 


6. Ratio of debt to gross investment 
reduced from 50 per cent to 44 per 
cent. 


_ from the fact that the fixing 
of ratios of debt to equity is prin- 
cipally a function of the SEC or ap- 
propriate state body rather than FPC, 
a few comments should be made on 
this claimed improvement. 

Of course, from the viewpoint of 
complete solvency, the ideal capital set- 
up for any company would be one with 
nothing but common stock, but, as a 
matter of experience, this has proved 
unattainable for most electric utilities. 
The belief that has been followed in 
most cases is that, by mortgaging their 
properties to secure bond issues, utili- 
ties could thus raise their capital at the 
minimum over-all cost. Without at- 
tempting at this time to discuss the 
merits of this belief, it is clear that un- 
der it, as between minimum cost of 
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money on the one hand and maximum 
company credit on the other, there is 
an optimum ratio of bonds to total 
property, which many financial experts 
have placed at about 50 per cent. The 
existing tax laws put a premium on 
borrowing capital as compared to 
equity investment, a condition that is 
accentuated by the fact that today the 
yield cost of long-term bond money is 
at an all-time low. Hence, if the belief 
above mentioned is sound, the reduc- 
tion effected in the debt-investment 
ratio would not necessarily be in the 
public interest. 


7. Times interest earned increased 


from 2.97 to 3.35. 


ogee things being equal, this re- 
sult would follow from the re- 
ducticn in the ratio of bonds to prop- 
erty from 50 per cent to 44 per cent; 
it could also be more than accounted 
for (to the extent reflected by bond- 
refunding operations during the re- 
view period) by the 26 per cent de- 
crease in bond yields mentioned in 
item 8 below. Of course, other things 
were not equal, as has already been 
shown with respect to operating costs, 
etc. The 13 per cent increase in the 
ratio in question would have a negli- 
gible effect on utility bond prices, since 
the lower ratio is quite sufficient so far 
as security is concerned. 


8. Bond yields at market dropped 
from 4.03 per cent to 2.99 per cent. 


Y tres result might be worth com- 
menting on if it differed sharply 
from the showing of all corporation 
bonds; but such is not the case. The 
average yield based on market prices 
for all corporate bonds, as reported by 
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“Moody’s Investors Service,’ was 4.16 
per cent in December, 1937, and 3.16 
per cent in 1943—a range for the pe- 
riod practically identical with that 
shown by utility bond yields. The yield 
record of electric utility bonds, there- 
fore, followed the general market 
trend, rather than anything having 
particularly to do with utility regula- 
tion. 


9. Total investment of depreciation re- 
serve funds, amortization of debt 
discount and undistributed net earn- 
ings aggregated $2,500,000,000 for 
the 6-year period. 


nN the policy of investing such funds 
in the manner indicated has been 
followed by the utilities from the ear- 
liest days, it is difficult to see how it 
could be the result of regulation. As 
to the relative size of such funds dur- 
ing the 6-year period, the relatively 


slower percentage rate of growth of 
the electric utility industry in recent 
years, plus the wartime limitations on 
plant investment, has inevitably result- 
ed in a larger part of construction 
funds than a generation ago coming 
from reserves. This general condition 
is economic rather than regulatory. 


10. Reduction in book value of securi- 
ties $300,000,000. 


HIs reduction, amounting in the 
aggregate to 24 per cent of the 
total, is principally in the long-term 
debt bracket. The condition in ques- 
tion is a reflection of that stated in 
number 9 above: that $2,500,000,000 
has been invested from various current 
funds during the review period. The 
limitations on availability of construc- 
tion materials during the war years 
cut construction expenditures to a 
point where comparatively little new 
money had to be raised by the sale of 
securities. In looking over the com- 
posite balance sheets accompanying the 
FPC report, there are a number of 
items on the liability side whose 
growth in the aggregate considerably 
exceeded the reduction in book value 

of securities, as follows: 

Increase 
1937 to 1943 
Current assets, notes payable, 
accruals for charges, etc. ..$ 294,215,000 
Miscellaneous, deferred cred- 


its, and contributions to con- 
struction 75,484,000 
Reserves 
Surplus 71,372,000 


$1,592,611,000 





66 Ff EADERSHIP implies responsibility—not just for one’s self 
but for all who come under that leadership. Responsi- 
bility for the people being led is the very essence of leadership. 
American business has never accepted its responsibility. 
“Leadership also implies vision—vision to see the effect of 
forces at work in the present—vision to anticipate their effect 
upon the future. In this particular case [advent of New Deal], 
leadership required that the American businessman raise his 
eyes from his ledger sheets long enough to see the dark clouds 
of state socialism gathering. But he didn’t do it. The profit- 
and-loss statement was too interesting.” 


—Miues F. Hoctister, 


Economist and business executive. 
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Refund of Excess War Profits 


To Utility 


Customers 


The author questions the propriety of distribution of such 
excess on a uniform basis as between war industries and large 
commercial users on the one hand and domestic consumers on 
the other, and suggests an apportionment formula which, he 
believes, would, if applied, produce a more equitable division. 


By RICHARD A. SULLIVAN 
ASSISTANT CORPORATION COUNSEL, CITY OF DETROIT 


AN excess profits taxes of utili- 
C ties be ascribed directly to war- 
booming industrial activity? 

Perhaps they can — in the broad 
sense that stepped-up wartime indus- 
tries are pouring wages into the pockets 
of workers who pay electric bills. 

But that is not the usual meaning 
of the familiar claim. Those who make 
the statement ordinarily mean that in- 
dustries have expanded to such an ex- 
tent that their direct payments are ex- 
clusively responsible for the huge war- 
time earnings of the utilities. 

It is a proposition not supported by 
study of the thirteen privately owned 
electric utilities serving the largest 
cities in the United States. True, in all 
the big cities the industrial power con- 
sumption has increased tremendously 
because of war business, with a pro- 
portionate increase in gross revenues. 
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But these earnings derived from com- 
mercial and industrial sources are for 
the most part at a relatively low aver- 
age rate—a rate which may or may not 
be producing the net income which is 
subject to excess profits taxes. 

To estimate the portion, if any, of 
the excess profits taxes paid by utilities 
which could be assigned to growth of 
domestic business, it was necessary to 
adopt a plan to compare the growth of 
gross revenues for each class in 1943 
over some year in the base tax period 
(1936-1939). The year 1937 was se- 
lected for the following reasons : 


1. The Detroit Edison situation 
should be the controlling one, since 
10.6 per cent of all war construction 
contracts are let in the Detroit district. 

2. The industrial and commercial 
load of the Detroit Edison Co. has in- 
creased from 2,086,000,000 kilowatt 
hours in 1937 to 3,026,000,000 kilo- 
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watt hours in 1943, a 50 per cent in- 
crease in kilowatt-hour sales. 

3. The gross revenues in 1937 of the 
Detroit Edison Co. from industrial and 
commercial sales were just double 
those of domestic revenues. 

4. The year 1937 was as nearly 
“normal” for Detroit as any. 


HE study of private electric utili- 

ties brought out the fact that in 
two cities of more than 500,000 popu- 
lation—New York and Detroit—the 
revenues from domestic users had in- 
creased to a greater extent than had the 
revenues from commercial and indus- 
trial customers. New York’s domestic 
revenues have increased only 16 per 
cent since 1937, and the home use per 
customer has remained static for the 
last three years. During this same pe- 
riod New York’s commercial and in- 
dustrial revenues increased only 4 per 
cent. The proportional increase in 
revenues by classes is not important for 
prorating excess profits taxes since 
Consolidated Edison of New York 
paid no excess profits taxes in 1943. 

The Detroit Edison Co., however, 
did incur liability for excess profits taxes 
in 1943, making provision on its books 
for $10,900,000. Analysis of gross 
revenue growth in Detroit shows that 
domestic revenue has increased 58 per 
cent since 1937 and the commercial 
and industrial only 53 per cent. Thus 
in the territory doing the greatest 
amount of war business, the domestic 
electric revenues have more than held 
their own. 

This conclusion should be obvious 
on its face from the analysis of revenue 
increases, without a detailed study of 
corresponding expenses. The spread 
between production cost per kilowatt 
hour and charge per kilowatt hour is 
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so much greater under residential rates 
than industrial that an apportionment 
of operating costs probably would re- 
sult in a greater portion of excess prof- 
its being chargeable to domestic sales. 
Much of the “excess profit” of the 
Detroit Edison results from increased 
payments made by residential users. 


wre of the percentage 
growth of 1943 revenues over 
1937 for domestic and commercial and 
industrial users is shown by Table I, 
page 744, 

The table is self-explanatory, but it 
is interesting to note that the Detroit 
residential gain far exceeds that of the 
other cities. Strangely, it is an eastern 
city, Baltimore, with 39 per cent, which 
shows the second largest percentage of 
growth in residential revenues. The 
large increase in Baltimore may be at- 
tributed to a 24 per cent increase in 
domestic customers, together with in- 
creased usage resulting in part from a 
domestic tail rate of 1.2 cents per 
kilowatt hour. 

In spite of this 24 per cent increase 
in domestic customers and low tertiary 
step, the percentage growth in residen- 
tial revenues of the Consolidated Gas, 
Electric Light & Power Co. of Balti- 
more has been 50 per cent less than 
that of the Detroit Edison Co., whose 
domestic customers have increased only 
21 per cent and whose lowest residen- 
tial step is 24 cents net. 

The chief reason for the increase in 
residential revenues in Detroit, which 
far outstrips the growth in all other 
major cities, has been the liberal use 
made of the commodity by the cus- 
tomers. The average domestic use has 
increased from 910 kilowatt hours per 
year in 1937 to 1,295 kilowatt hours 
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per year in 1943. In spite of the cur- 
tailment in appliances the average 
home use has continued to rise; and 
may be responsible for a considerable 
part of the “excess profits.” 


KY” the Boston Edison Co., which 
showed the lowest percentage 
growth of residential business of all of 
the companies which paid excess prof- 
its taxes in 1943, must attribute a 
large portion of its “excess profits” 
to residential business. 

Table II, on page 746, shows the per- 
centage of 1943 gross revenues paid in 
excess profits taxes by the privately 
owned utilities serving cities of over 
500,000 population. 

Superficially, it would appear from 
Table I that the increased sales to other 
than residential consumers is the rea- 
son for the increase of taxable income 
of the Boston Edison Co., but upon 
further investigation it will be found 
that even on an apportionment based 
only on revenues, nearly one-third of 
all the ‘excess profits’’are assignable 
to domestic customers. 

Because of the difficulty in appor- 
tioning expenses, or the reluctance of 
any engineer to make an allocation of 
expenses for another engineer to break 
down, there is no simple method of ac- 
curately apportioning excess profits 
taxes among the various classes. 

Therefore, for a rough method of 
determining the minimum portion of 


Growth of domestic 
electric revenues 
(1943 — 1937) 


Growth of total 
electric revenues 
(1943 — 1937) 
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< Adjusted excess = 
profits tax 


excess profits tax resulting from 
domestic business, the formula out- 
lined below is suggested, based ex- 
clusively on apportionment of gross 
revenues. 

The adjusted excess profits tax re- 
ferred to in the formula is the excess 
profits tax increased by the tax sav- 
ings resulting from 5-year amortiza- 
tion of property upon which war neces- 
sity certificates are held. Since the tax 
savings are assignable to the industrial 
war business, in order to determine the 
proportional share of excess profits 
taxes resulting from the domestic 
business, it is essential that the tax 
saving be added to the provision for 
excess profits taxes. 


O’ course, there is no claim that 
1937 should be the starting point 
in determining the growth of revenues. 
Perhaps it would be preferable to use 
the average of the base years from 
1936 to 1939, inclusive. About the only 
advantage claimed for this formula is 
the simplicity in determining the 
minimum portion of excess profits 
taxes assignable to the domestic busi- 
ness. 

Application of the formula to the 
Detroit Edison Co., which had a 
growth of 58 per cent in domestic busi- 
ness since 1937, shows that the share 
of the 1943 excess profits tax assign- 
able to the domestic class was $4,- 
494,000. 


= 


Excess profits tax 
applicable to domestic 
business 
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This figure is produced in the fol- 
lowing manner: 

From 1937 to 1943 the residential 
revenues increased by $10,240,000, 
and the total electric revenues in- 
creased by $29,013,000. Thus, 36.11 
per cent of the increased revenues re- 
sulted from sales to residential cus- 
tomers. 

The Detroit Edison Co. accrued 
$10,900,000 for excess profits tax pay- 
ment and had a tax saving due to war 
necessity certificates of $1,545,000. 
On the theory that the construction 
under the war certificates was for other 
than domestic load, the “tax saving” 
should be added to the tax accruals in 
computing the excess profits taxes due 
to the domestic load. The adjusted ex- 
cess profits tax then becomes $12,445,- 
000. This, multiplied by the percent- 
age increase of 36.11 per cent due to 
domestic customers, gives $4,494,000 
of excess profits chargeable to that 
class. It means that $5,548,000 of resi- 
dential earnings were subject to ex- 
cess profits taxes in 1943, based upon 
the revenue formula. 


TS city of Detroit asked for a $6,- 
000,000 to $6,500,000 rebate of 
1943 revenues for the domestic cus- 
tomers of the Detroit Edison Co. No 
reduction was requested for any other 
class of user. 

While utility rate reductions are 
everywhere in the wind today, there is 
a serious question as to the wisdom 
and justice, under present tax laws, of 
granting rate concessions to war indus- 
tries and large commercial users. 

The Michigan Public Service Com- 
mission, on August 4, 1944, ordered 
the Detroit Edison to return to the con- 
sumers $10,450,000 of 1944 revenues. 
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It was further ordered that “the dis- 
tributions should be on a uniform 
basis.” Since this apparently means 
that an equal percentage of all dollars 
paid in will go back to each customer, 
it is estimated that approximately $3,- 
464,000 will go to the domestic class, 
$6,588,000 to the commercial and in- 
dustrial classes, and the balance to 
other customers. 

If, however, the rebate were made 
on the basis of the relation of growth 
of domestic revenues to total revenue 
growth, the domestic share would be 
36.11 per cent—$3,773,000 instead of 
$3,464,000. Thus, because the domes- 
tic class contributes more than its share 
of the excess profits, it will not receive 
its full share on a horizontal rebate 
spread over all classes. This is with- 
out the additional consideration which 
should be given to the residentials in a 
distribution of fixed charges of the 
$14,000,000 new war facilities, or con- 
sideration of the larger spread between 
production cost and charge per kilo- 
watt hour to domestic users. 


How the commission’s plan of 
uniform distribution is a very 
practical solution which leaves no class 
unduly discriminated against. In the 
future year, and during the possible 
fluctuation period during change-over 
of industry, the percentage discount 
can be varied or eliminated for each 
class dependent upon existing condi- 
tions. 

Some writers appear to think that 
because domestic consumers vote that 
the excess profits resulting from in- 
creased industrial revenues are being 
diverted or rechanneled to domestic 
customers. From Table I it can be 
seen that residential revenues have in- 
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TABLE I 
PERCENTAGE INCREASE OF ELECTRIC UTILITY 
REVENUES SERVING LARGE CitiEs oF U. S. 


% Increase of cial & 
1943 Residential 
Revenue over 


City 


4 
Philadelphia 
Detroit 
Cleveland 
Baltimore 


L 
Z. 
3: 
4. 
D 
6. 
Is 
8. 
9. 


Pittsburgh 
Washington 
San Francisco 
Milwaukee 
Buffalo 


% Increase of 

1943 Commer- 

Indus- % Increase of 

trial Electric 1943 Total Elec- 

Revenue over tric Revenue 
1937 Over 1937 





creased also; and, furthermore, many 
objections exist to the making of in- 
dustrialists the present beneficiaries of 
rate discounts. 

It is true that comparably the Detroit 
Edison industrial rates are somewhat 
high, but they are competitive. The 
establishment of lower industrial rates 
might lead to the acquisition of too 
much industrial load to the detriment 
of the company, and consequently to 
all other classes ; and, furthermore, the 
557 corporations which make up the 
large industrial class served by the 
Detroit Edison could retain very lit- 
tle, if any part, of a rate rebate. 
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ORPORATIONS on cost-plus-fixed- 
fee contracts would receive no 
benefits. In effect, the Federal gov- 
ernment, instead of receiving 85.5 per 
cent of the excess utility revenues from 
this source, would receive 100 per cent. 
Corporations‘ not on cost-plus-fixed- 
fee contracts were all engaged in war 
work and had sufficient earnings to 
make them subject to excess profits 
taxes. As far as the Treasury is con- 
cerned, it would receive the same 85.5 
per cent from the utility in the case of 
no rate reduction or from the corpora- 

tion receiving a reduction. 
It is recognized that some of the cor- 
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porations may be governed by the 80 
per cent maximum limitation clause, 
but there is still a set off for all prac- 
tical purposes. 

The result of giving corporations in 
the excess profits tax bracket a rate 
reduction or rebate is that of shifting 
14.5 per cent from the utility to the 
war industries. There seems little 
economic practicality or justification 
for such a procedure from a pure tax 
point of view. 

Many of the smaller war babies in 
Detroit are partnerships or individual 
enterprises—particularly the new ma- 
chine tool and die plants which have 
sprung up in virtually every vacant ga- 
rage or former automobile salesroom. 
The cost of electricity to these enter- 
prises is infinitesimal compared with 
their labor costs. Their earnings in 
1942 were phenomenal, so high that 
their owners were in the highest surtax 
brackets in many cases. In 1943, al- 
though lower due to renegotiation and 
restoration of competition, the owners 
were still retaining handsome profits. 
This type of customer should pay a 
high rate, based not only on ability to 
pay, but also on the known fact that 
many of them are present for the ban- 
quet only, and will vanish when the 
government’s bounty ceases. None the 
less, they pay only the established com- 
mercial rates—rates under which the 
corner drugstore also buys its electric- 
ity. Should these concerns get a new 
windfall in the form of a rebate? 


I* addition to these reasons for the 
futility of giving rate refunds under 
present tax laws to war industries and 
large commercial enterprises, there is 
the further question of renegotiation. 
By renegotiation here is meant renego- 
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tiation of industrial contracts as differ- 
entiated from possible direct renegotia- 
tion of utility earnings by some agency 
of the Federal government. Theoreti- 
cally, the government would receive al- 
most 100 per cent of all reduced costs 
through renegotiation. As a matter 
of actual practice, however, in smaller 
war plants it is more beneficial to have 
high operating costs when being rene- 
gotiated. Good operators with low 
costs have often been penalized by re- 
negotiators. Thus a rate refund under 
these circumstances would be detrimen- 
tal to the supposed beneficiary. 

Even the local merchant does not re- 
ceive full advantage of a rate refund. 
As a businessman he may deduct his 
light and power bill from his taxable 
earnings as a cost of operation. There- 
fore he cannot retain the full benefit of 
any rate refund. 

It is obvious, then, that the only re- 
cipient of a rate reduction who stands 
to gain its full advantage is the do- 
mestic user. No part of the refund to 
a resident for electrical energy used in 
his home is taxable by the government. 
Hence the city of Detroit’s petition for 
rate discounts was limited to requests 
for domestic users. 


Biggin all the facts, it should 
be readily apparent that the Fed- 
eral government will not lose in Fed- 
eral taxes 85.5 per cent of the $10,- 
450,000 refund which the commission 
ordered. A considerable portion of the 
$6,588,000 to be returned to commer- 
cial and industrial customers will flow 
on to the Federal Treasury. 

On the other side of the fence, from 
the utility and commission point of 
view, there is a sound reason for re- 
ducing rates to industrials as well as 
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domestics. Under the latest interpre- 
tations of the Renegotiation Act, if the 
sum total of a utility’s gross revenues 
from war business exceeds $500,000, 
the utility itself is subject to renegotia- 
tion. Not many, if any, big utilities are 
exempt from this provision. If Fed- 
eral renegotiators move in before a reg- 
ulatory commission takes any steps to 
reduce rates, the commission may find 
only crumbs remaining. From obser- 
vation at the 1943 war conference of 
NARUC, it is apparent that state 
regulatory bodies are quite jealous of 
their jurisdictional rights. By their in- 
action, perhaps, in many states those 
commissions are inviting the Federal 
government to move in. No Federal 
income taxes are allowed as operating 
expenses by renegotiators. 

The order of the Michigan Public 
Service Commission reducing charges 
to industrials by more than 11 per cent 
should go far toward precluding any 
further renegotiation of Detroit Edi- 
son war business. 


_ of the many unusual angles 
that must be taken into considera- 
tion at this time in the problem of rate 
adjustment have been discussed above, 
but the underlying factor affecting the 
size of rate reductions is the 7-to-1 
leverage of the excess profits tax rate. 
The practical effect of any rate reduc- 
tion or rebate must be recognized. The 
net cost of a rate rebate on a utility in 
the excess profits tax bracket (if the 
company files on an individual basis) 
is 143 per cent of the gross rebate. But 
in Detroit the net effect of the refund 
ordered by the commission is consid- 
erably less. It is estimated that the net 
cost to the Detroit Edison Co. of the 
$10,450,000 is only $236,000—a mere 
24 per cent. 

This peculiar situation arises be- 
cause of the maximum excise tax en- 
acted by the city of Detroit on gross 
revenues, which varies as the income 
subject to excess profits taxes varies. 

If the commission’s rate order is 
found to be valid by the courts, trial 


e 


TABLE II 


City Company 


. Chicago 

. Philadelphia . 

Detroit* 

. Cleveland .... 

. Baltimore ... 
Power Co. 

SE ems =. .«. 

Boston 


ON AMAWre 


. Washington 


. San Francisco Pacific Gas & Electric Co. .. 
.. Wisconsin Electric Power Co. ..... 
Buffalo Niagara Electric Corp 


. Milwaukee 
. Buffalo 


. New York... Consolidated Edison Co. of N. Y.... 
Commonwealth Edison Co. 
Philadelphia Electric Co. .. 
Detroit Edison Co. ........ 
Cleveland Electric Illuminating Co. . 
Consolidated Gas, Electric Light & 


eoeeeree 
ee eeeeee 


Union Electric Company of Missouri 
Boston Edison Co. ........ 
. Pittsburgh ... Duquesne Light Co. ....... 


. Potomac Electric Power Co........ 
secceees 138,593 


% of Gross 
Revenues 
Paid in 
BoP 


Excess 
Profits 
Taxes 


Gross 
Revenues 


$274,967,000 
114,098,000 
91,220,000 $ 3,892,000 
88,664,000 10,900,000 
42,616,000 1,562,000 


51,555,000 
47,142,000 
43,571,000 
43,616,000 
22,531,000 
,000 
32,287,000 
25,612,000 


None 
None 


None 
1,960,000 
3,377,000 

None 

835,000 
12,292,000 
,503,000 
1,252,000 


*Before deduction for local excise taxes, the validity of which is being contested in the 
courts. F 
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in the lower court having already taken 
place during the week of October 9, 
1944, the maximum of the excise taxes 
of all Detroit-area municipalities will 
be $2,932,000. If the order is held 
void, the excise taxes will automatically 
increase to an estimated 20 per cent of 
gross revenues in the cities levying the 
tax. The excise tax (which, inciden- 
tally, is also under challenge in court) 
is, under this condition, estimated at 
$11,755,000. Even after the payment 
of this amount to the municipalities, 
the company will still be liable for an 
estimated $2,507,000 in excess profits 
taxes, whereas no liability for excess 
profits taxes will exist in 1944 if the 
commission’s order is upheld. 

Thus, because of the variable excise 
tax, the net cost to the Detroit Edison 
Co. of a $10,450,000 rate refund is 
only $236,000. 


ee the investors’ 
stake in the Detroit Edison ap- 
peal is much less than the ratepayers’. 
If the Michigan commission’s order 
should be invalidated by the courts, 
they stand to gain $1 for every $45 
that the ratepayer loses. 

Shown below is a chart showing the 
effect of taxes before and after the rate 
order. 

The figures and chart below should 
correct the highly debatable impression 
created by the following advertisement 
of the Detroit Edison Co. : 


The same ten million dollars is being 
claimed in three places at once! 

Obviously, we cannot pay it to the Federal 
government in war taxes—and to the city of 
Detroit in excise taxes—and to our cus- 
tomers in the form of a refund. 

Only the court can decide. Our custom- 
ers should know that we will pay these war 
taxes or the refund when we know to whom 
the law requires us to pay them. 


Obviously, if rates are reduced, the 
income subject to excess profits taxes 
is reduced. If the excise taxes take what 
remains of the income subject to excess 
profits taxes, the company will incur no 
liability for excess profits taxes. 

The chart and figures are all pred- 
icated upon the assumption that the 
excise tax of the city of Detroit is 
valid. If the courts should hold the or- 
dinance unreasonable or unconstitu- 
tional, the Detroit Edison Co. stands 
to gain $1,515,000, or 14.5 per cent 
by invalidating the rate order. 

Perhaps it is because of the com- 
paratively small loss to the com- 
pany that the market value of its securi- 
ties has not declined. The market 
value of Detroit Edison stock as of 
September 22nd was above the selling 
price as of July 28th—a week before 
the commission’s rate order. It is true 
that according to Dow-Jones aver- 
ages utilities have risen during this 
period. If the Detroit Edison stock 
had risen proportionately to the Dow- 
Jones industrial averages, the stock 
on September 22nd would have sold 
for 214—half a point higher than the 
closing price on that date. 


= 


GRAPHIC EFFECT OF INVALIDATING RATE ORDER 





1944 Income of Detroit Edison 


Excise Taxes $2,932,000 


Net to Plaintiff, $236,000 





Subject to Excess Profits Tax 
before Rate Order or City Ex- 
cise Taxes, $13,382,000. 


Rate Discount $10,450,000 Excess Profits Taxes, $1,391,000 





Excise Taxes, $11,755,000 





RATE ORDER VALID 
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Rate Order INVALID 
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From the facts and figures set forth 
herein it should be self-evident that 
utilities paying excess profits taxes 
should reshuffle their viewpoints. If 
they can retain sufficient earnings to 
pay normal dividends, rates to house- 
holders should be reduced in propor- 


tion to their contributions for excess 
profits taxes. The axiom that in- 
creased usage means lower unit cost 
should not be discarded by first assign- 
ing to the unit cost the excess profits 
tax which results from that increased 
usage. 





Yanks Patch Up Polyglot Railway 


A all-American crew in France last summer was reported 
to be operating a multi-nation railroad with a right of 
way winding through bomb craters and wrecked towns where 
only a few days ago the Battle of France had raged. 


It is the first captured railway in western Europe to be put 
back in service. 


Four passenger trains run on schedule daily. You can’t al- 
ways be sure where the eastern end of the line will be because 
it changes daily as the battle scene moves forward. 


Corporal Kenneth Kieffer of Willard, Ohio, who used to 
be a fireman for the Baltimore & Ohio, gave the line a touch of 
“home” by making a shrill engine whistle that sounds thor- 
oughly American. 


It is a multi-nation railway because it is run by American 
soldiers over French soil which only recently was held by the 
Nazis. The freight cars are French, Italian, Belgian, and Ger- 
man. Only four or five serviceable passenger cars were found 
at first. 


Lieutenant Colonel Ralph O. Jensen, of Maywood, Illinois, 
said that his men were able to put the line into operation be- 
cause they were American railroaders—from dispatchers to 
machinists—before going into the service. Jensen is com- 
mander of the transportation corps operating the line and a 
veteran railroader. 


Any man in an Allied uniform rides free. The French have 
to have a special permit. 
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Keeping Up to Date on 
Wage Stabilization 


A simple outline of five basic principles regarding 
increases in wages or salaries with or without ap- 
proval of the National War Labor Board. 


By IRA W. WOLFE 
EXECUTIVE DIRECTOR, INDUSTRIAL RESEARCH INSTITUTE 


HIS article is especially written 
Te the businessman or execu- 

tive who wants to know how to 
apply NWLB Form 10 to conform 
with the Wage and Salary Stabiliza- 
tion Act so as to secure the approval of 
the best “wage and salary” adjustment 
plan for his employees and the most ef- 
ficient, economical, and practical pay- 
roll procedure for his business. 

All Form 10 applications which 
come before the National War Labor 
Board for decision fall into one or 
more of the following five basic prin- 
ciples of the present NWLB wage and 
salary stabilization policies : 


MALADJUSTMENTS 
No. 1 of the 5 Basic Principles 
_— are permitted by the 
board under the “little steel 


formula.” The government deter- 
mined that between January 1, 1941, 
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and May, 1942, the cost of living in- 
creased by 15 per cent. Therefore, ap- 
proval in increasing straight-time 
hourly rates up to 15 per cent above the 
straight-time hourly rates paid on 
January 1, 1941, may be granted by 
the NWLB. If general increases total- 
ing 15 per cent have already been 
granted to compensate for the in- 
creased cost of living, no further in- 
creases may be granted on the basis of 
this No. 1 yardstick. However, applica- 
tion for these employees may be made 
requesting approval under the other 
yardsticks of Nos. 2, 3, 4, or 5. 


EXAMPLE 


How No. 1 Works Out 
Per 
Hour 


Per 

Week 

If the rate or earnings, 
figured on basic pay 
or hiring rate, as of 
January, 1941, for an 
employee, or job, or 
group, or department, 
amounts to 


$ .7895 $25.35 
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Per 
Week 


Per 
Hour 
Then 15% of the above 
as allowed by the mal- 
adjustment or LSE 
principle amounts to . 
And if no increases were 
granted then the Top 
Limit approvable for 
increases will be 
If, however, increases 
previously approved 
4 granted amounted 


Then the Top Limit bal- 
ance available under 
this yardstick is .07 
Based on the above the 
Top Limit rate that is 
approvable or allow- 
able under No. lis... .91 


.118425 3.80 


05 


SUBSTANDARDS 
No. 2 of the 5 Basic Principles 


HE application of this No. 2 
yardstick of “Substandard of Liv- 
ing’ computes the allowable increase 
permitted to a group or individual em- 
ployees by use of Justice Byrnes’ 
directive of May 12, 1943, as follows: 


(a) No board approval required to 
adjust all salaries or wages up to 40 
cents per hour, which has been set by 
the regional War Labor Board as the 
substandard wage rate. 

(b) Other regional boards have 
set 50 cents per hour as the substand- 
ard rate. 

(c) Each case is considered on its 
own merits and all wage and salary 
adjustments will be approvable when 
it is clearly and convincingly estab- 
lished that such adjustment will not 
unstabilize rates for any given area. 


EXAMPLE 


How No. 2 Works Out 


Per 
Hour 


Per 

Week 

Under the authority of 
General Order No. 30 
any rate below 40 cents 
per hour 
may be adjusted up 
to 40 cents per hour 
without labor board 
approval to 
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$12.50 


16.00 


Application may _ be 
made to the RWLB or 
NWLB for approval 
of adjustments in rates 
between 40 cents and 50 
cents per hour in order 
to correct substand- 
ards of living 

Where request is made 
for No. 2 principle 
along with such ad- 
justments, ‘‘tapered” 
adjustments in rates 
above the 50 cents per 
hour necessary _to 
maintain minimum dif- 
ferentials also will be 
considered by the 
WLB without regard 


to “Bracket Rates’ .. .55 22.00 


INTERPLANT INEQUITY 
No. 3 of the 5 Basic Principles 


—— of this No. 3 yardstick 
is based upon “wage inequity” be- 
tween plants, and computes the allow- 
able increases that can be permitted to 
a group or individual employees by use 
of stabilized rates or rate ranges, 
otherwise known as the “wage 
brackets” as applied to specific jobs or 
occupational classifications. 

The policy of the NWLB or RWLB 
permits an adjustment in the wages 
and salaries of employees up to the 
minimum of the sound and tested 
rates, for specific job classifications in 
the particular area or labor market in- 
volved by the applicant and the loca- 
tion of his place of business or plant. 


EXAMPLE 


How No. 3 Works Out 
Per 
Hour 
Suppose you had two 
carpenters and you 
paid them on January, 
1941 


Per 
Week 


If you were to apply on 
Form 10 for increase 
on basis of No. 1 prin- 
ciple the top increase 
(15%) would be .... 
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Per 

Hour 
However, the stabilized 
rate range or single 
rate in your labor 
market area, or rates 
paid by other plants 
amounts to the follow- 


Per 
Week 


You could make applica- 
tion on Form 10 for 
the increase of rate 
per hour or per week in 
accordance with this 
No. 3 principle 


INTRAPLANT INEQUITY 
No. 4 of the 5 Basic Principles 


— of this yardstick is 
based upon the “wage inequity” 
existing within the plant, or office, or 
establishment and computes the allow- 
able increases that can be given to a 
group or individual employees by use 
of the stabilized rates or rate ranges 
and applied as follows: 


(a) The wage or salary differential 
between two comparable jobs when 
too small or too large. 

(b) When the earnings of the hour- 
ly rate of production employees have 
not kept pace with the earnings of 
pieceworkers in the same plant or 
business. 

(c) When there is lack of any 
“wage classification” system in the 
plant or establishment. 

(d) When the work week has been 
lengthened, but no increases have been 
given to salaried employees. 

(e) When the minimum rate in the 
plant has been adjusted upward by 
statute, but no increases have been 
given or made in the rates of inter- 
related job classifications. 


It is important to note that the 
NWLB policy of approving wage and 
salary adjustments under this No. 4 
yardstick is based upon complete and 
detailed job analysis, description, and 
evaluation and comparison with stabi- 


lized rates or rate ranges for compara- 
ble work or job classifications being 
paid in the labor market area involved 
by the applicant. 


EFFECTIVE PROSECUTION OF THE WAR 
No. 5 of the 5 Basic Principles 


| gerard the fifth and last yardstick 
of the basic principles and wage 
policy of the NWLB is governed by 
Byrnes’ directive of May 12, 1943, 
which states as follows: 


The RWLB and NWLB have been 
extremely reluctant to make any ex- 
tensive use of this yardstick in ap- 
proving wage adjustments. 


The reason for this, as you can prob- 
ably understand, is rather obvious. 
As nearly every business is in the war 
effort today, and almost any wage ad- 
justment might be defended under this 
yardstick “EPOTW,” an_ endless 
series of wage increases and wage ad- 
justments would be the only result of 
its general use. 

Therefore the board is guided by 
the answers to these questions of policy 
before approval is granted: 


1. Has every effort been made to 
utilize fully the existing labor in the 
plant through adequate upgrading and 
promotion? 

2. Have attempts been made to em- 
ploy 

(a) Women workers? 

(b) Members of racial minori- 
ties? 

3. Has any effort been made to 
change 

(a) To a longer work week for 
plant? 

(b) Production schedule under 
the Controlled Material Plan of 
WPB? 

4. Factual evidence from WMC, 
WPB, and Ordnance Division of 
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Paegh will be helpful to support claim 
or allowing wage increases or salary sn 
adjustments under this No. 5 yard- ge a 


stick. or mechanics employed 
ier ae’ Ne. sad 

sing the No. 4 yard- 

EXAMPLE stick, you can apply 

How No. 4 Works Out on Form 10 for ap- 

Per proval of rate ranges 

Siew to conform with the 


Suppose instead of two following : 
carpenters you em- Carpenters Class I 
ployed four or five, F 1, 44.00 
and one or two of the : 48.00 
carpenters because of 
skill and length of F; 9 38.00 
service and_ respon- To 1.10 44.00 
sibility and job classi- And make increases to employees within the 
fication description above ranges to conform with the regula- 
were receiving $. d tions of General Order No. 31. 





Capital’s Sins 


- * defending capitalism I do not gloss over its defects or 
applaud its shortcomings and by-products. I have no 
more use for the accepted failings of the competitive enterprise 
system than the most ardent proponents of Utopia. I do not 
yteld to any socialist in deploring the conditions of the so-called 
submerged third or underprivileged third. I share their sor- 
row and their shame for the share croppers, the migrant work- 
ers, the slum dwellers, the ill-housed, and the undernourished. 

“If I could honestly agree with them that there is a short cut 
to perpetual plenty, freedom, or glory, I would join them. But 
I cannot agree. There is no short cut. Our task of improving 
the lot of those at the bottom is a long, hard one, but our goal 
is clear. We eventually must attain it.” 


—EnrIc JOHNSTON, 
President, U. S. Chamber of Commerce. 








Wire and Wireless 
Communication 


er A. Porter, who came to Wash- 
ington in 1933 intending to remain 
only three months and stayed on as an 
ardent New Dealer, was nominated on 
November 16th to succeed James Law- 
rence Fly as chairman of the Federal 
Communications Commission. The job 
promises to be one of the most important 
in the postwar era because of the coming 
of frequency modulation and television. 

Porter, forty, has been director of 
publicity for the Democratic National 
Committee since last March, and in that 
post was the right-hand man of Chair- 
man Robert E. Hannegan in the fourth- 
term campaign of President Roosevelt. 

The President, in sending Porter’s 
name to Capitol Hill, nominated him sim- 
ply to be a member of the FCC. It was 
reported to be his intention, however, to 
designate him as chairman once the Sen- 
ate confirmed the nomination. Fly, 
in giving up the chairmanship recently, 
recommended Porter as a successor. Rep- 
resentatives of the radio industry also 
have urged his appointment. 

From 1937 to just after Pearl Harbor, 
Porter was Washington counsel for the 
Columbia Broadcasting System. When 
the United States entered the war, Por- 
ter became a deputy administrator of the 
Office of Price Administration under 
Leon Henderson, and it was he who set 
up the nation-wide system of rent con- 
trol, regarded as the most successful of 
all OPA programs. 


Por a native of Joplin, Missouri, 
began his career as a reporter on the 
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Lexington (Kentucky) Herald after at- 
tending Kentucky Wesleyan College in 
Winchester. He was promoted to city 
editor of the Herald and in the meantime 
studied law at the University of Ken- 
tucky. In 1933 he was counsel for Gen- 
eral Newspapers, Inc., owning papers in 
Georgia, Oklahoma, and other states, 
when the Department of Agriculture 
asked him to come to Washington to con- 
duct a publicity campaign in connection 
with the cotton-reducing program. He ar- 
rived in May, planning to stay only three 
months. But he stayed on for four years 
as a special counsel to Administrator 
Chester Davis of the AAA, and thus 
became a pioneer New Dealer. 

He left the government service in 1937 
to become Washington counsel for the 
Columbia Broadcasting System. Then 
came his wartime service with OPA and 
after that a job with Fred Vinson in the 
Office of Economic Stabilization, where 
he handled matters of price policy. From 
here he went with the Democratic Na- 
tional Committee. 

President Roosevelt appointed Com- 
missioner E. K. Jett to act as head of the 
commission pending formal designation 
of a chairman. 


* * * * 


ad FCC Accounting, Statistical, 
and Tariff Department issued in 
October an interesting report entitled 
“Preliminary Studies on Some Aspects 
of the Availability of Landline Wire 
Communications Service.” The report 
touched on the availability of telegraph 
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and telephone service, with special em- 
phasis on the latter in rural areas. Dis- 
cussing telephone service, it was said: 


In the past two decades the total number 
of telephones in the United States increased 
from 14,000,000 to over 23,000,000. During 
approximately the same period, however, 
telephone service available on farms has de- 
clined sharply. This decline occurred in 
practically every region and in most states, 
and it was evidenced in terms of over-all 
numbers, in the proportion of farms with 
telephones to total farms and in the number 
of telephones per 1,000 farm population. 
Whereas 2,498,000 farms reported telephones 
in 1920, only 1,527,000 had telephones in 
1940, a decrease of 39 per cent. The pro- 
portion of farms with telephones to all 
farms during the same period fell from 38.7 
per cent to 25 per cent. In terms of the 
telephones available to the farm population, 
the data show a decrease from 79 telephones 
per 1,000 farm persons in 1920 to 50 in 1940. 

At the same time that this decline in farm 
telephone service was occurring, farmers 
were expanding their purchases of radios, 
automobiles, and electricity. In 1940, for ex- 
ample, 60 per cent of the farms had radios 
while only 25 per cent had telephones. Be- 
tween 1920 and 1940 the proportion of farms 
with automobiles increased from 30 to 58 
per cent, and an even greater relative ex- 
pansion occurred in the electrification of 
farms. It is noted that the growth in the 
number of automobiles was stimulated by 
governmental disbursements for highways 
and that a large measure of the extension 
in rural electrification was due to the ac- 
tivities of the Rural Electrification Admin- 
istration. 

This report does not attempt to provide 
2 comprehensive and detailed explanation 
for the decline in the number of telephones 
on farms. However, it is pointed out (a) 
that during the period of rapidly falling 
farm income the cost of telephone service to 
farmers increased rather than decreased; 
(b) that the possibilities for obtaining 
cheaper farm telephone service were dimin- 
ished by the reduction in the number of co- 
Operative telephone companies; and (c) that 
the extension of control and influence by the 
Bell system over independent companies 
changed the tariff policies of the latter so 
that greater emphasis was placed on main- 
taining and increasing rates rather than low- 
ering rates. 


The report went on to analyze the 
geographical deterioration of farm tele- 
phone service through various periods 
and reasons therefor. It noted also prog- 
ress of rural electrification during the 
past decade in comparable rural territory. 
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16-FOLD increase in television sta- 
tions within the first five years after 
the war was predicted by J. D. McLean, 
manager of General Electric Company’s 
television broadcasting equipment sales. 

Speaking before the Cleveland Adver- 
tising Club, he said there are now 9 tele- 
vision stations and that there would be 
over 150 major ones built within that 
period; 80 stations will be constructed 
just as soon as man power and materials 
are available, he added. Four stations are 
planned for Cleveland. 

Television receiving sets with a screen 
84 by 11 inches will sell for around $250 
after the war and a unit with an 18- by 
24-inch screen will retail for $300 to 
$350, Mr. McLean predicted, adding that 
a large market may develop in such places. 
as department stores where fashion 
shows on the eighth floor, for example, 
could be televised to street-floor win- 
dow display. 


* * * * 


WENTY-SEVEN Washington, D. C., 

hotels on November 13th were 
granted a review by the United States 
Supreme Court of the decree in district 
court preventing them from collecting 
“service charges’ for long-distance phone 
connections made for hotel guests. 

The decree, granted by Justice Daniel 
W. O'Donoghue, came in June after a 
long legal battle by attorneys for the 
hotels against the Federal Communica- 
tions Commission’s banning of the “‘serv- 
ice charges,” which, the hotels claimed, 
were not extra phone charges. Hotel at- 
torneys said the charges were similar to 
other regular “service charges” hotels are 
accustomed to add to a guest’s bill. 

FCC attorneys took the case to district 
court, and estimated the removal of the 
additional charge for out-of-town service 
would mean $1,700,000 saved for hotel 
phone users. Lawyers for the hotels con- 
tend the District’s hotels may lose $100,- 
000 annually if Justice O’Donoghue’s 
decree is enforced. 

Hotels inluded in the case are: Am- 
bassador, Annapolis, Blackstone, Carl- 
ton, Carroll Arms, Commodore, Con- 
tinental, Dodge, Fairfax, Hamilton, Har- 
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rington, Hay-Adams, Lafayette, Lee 
Sheraton, Martinique, Mayflower, New 
Colonial, Pennsylvania, Plaza, Raleigh, 
Roger Smith, Shoreham, Statler, Twen- 
ty-four Hundred, Wardman Park, 
Washington, and Willard. 


~~ es 
| aera Roosevelt, in making public 

on November 13th an exchange of let- 
ters with James Lawrence Fly, chairman 
of the Federal Communications Commis- 
sion, who recently submitted his resigna- 
tion effective November 15th, empha- 
sized that he accepted the resignation 
with “great personal reluctance” and told 
Mr. Fly that he would be only on “fur- 
lough.” 

Mr. Roosevelt wrote Mr. Fly that 
“much work remains to be done and in 
the doing of it I shall want your advice 
and counsel.” 

Mr. Fly disclosed on November 2nd, 
after publication of news of his impend- 
ing resignation, that he was resuming the 
practice of law with offices in Rockefeller 
Center, New York city. Mr. Fly’s letter 
to the President follows: 


I hereby submit my resignation as a mem- 
ber of the Federal Communications Com- 
mission, effective at the end of the fifteenth 
day of November, 1944. 

Despite the personal reasons calling for 
this step—and these you have recognized— 
I make the move only with great reluctance. 
The forward movement of electrical com- 
munications is freighted with problems of 
broad and deep significance. In some real 
measure the landmarks of principle have 
been established and the path rough hewn. 
Yet, much work remains to be done. The 
most urgent task is in the field of interna- 
tional communications. In this regard I 
shall stand ready from time to time and in 
a private capacity to assist in any manner 
possible. 

I need hardly remind you of the deep 
gratitude I feel for the faith you have held 
midst all the ill winds of doctrine. My deep 
personal regard and great confidence go with 
= 4 the most significant work which lies 
ahead. 


In accepting the resignation the Presi- 
dent wrote: 


With great personal reluctance, I accept 
your resignation as a member of the Fed- 
eral Communications Commission. 

We have had long discussions of the per- 


sonal reasons for which you feel you have 
to return to private practice. And because 
you have had only a few years of private 
life since you left the Navy after the last 
war, I feel I cannot deny you the “fur- 
lough.” 

You have given five years to the prosecu- 
tion of monopolies in the antitrust division 
of the Department of Justice, five years to 
your brilliant defense of the Tennessee Val- 
ley Authority as its general counsel, and five 
years to the reorganization of the Federal 
Communications Commission as its chair- 
man. These were all extraordinarily diffi- 
cult tasks—calling for technical competence 
and strength of heart of the highest order— 
against powerful opponents who did not al- 
ways take your victories lightly. Few men 
have so proud and effective a record in pub- 
lic service. 

Indeed, it is a tribute to the call of public 
service upon young men that you were will- 
ing to persist for fifteen years in such ap- 
parently thankless tasks. But you should 
take great satisfaction from the knowledge 
that in all your public endeavors you have 
not only advanced the public interest, but in 
she end gained the respect of most of your 
opponents for requiring them to face, for 
the public good, the need of adjustments 
necessary to protect their own long-range 
interests. 

The importance of the work of the Fed- 
eral Communications Commission is better 
appreciated today both by the public and by 
the industries under its jurisdiction than it 
has ever been before. The commission work- 
ing as a team under your chairmanship has 
made notable advances in safeguarding free- 
dom of speech and information and in pro- 
tecting competitive enterprise in the field of 
communications. 

But much work remains to be done and 
in the doing of it I shall want your advice 
and counsel. You are only on “furlough.” 
I shall have to have your help from time to 
time, particularly in the field of interna- 
tional communications and I know I can ex- 
pect you to respond. 


* * * * 


NEW way to reduce “cross talk” in 
long-distance telephone calls was 


among the 544 inventions listed as 
patented in a recent issue of the Official 
Gazette of the U. S. Patent Office. 


Reuel S. Alford and Robert C. Edson 


of West Orange, New Jersey, won No. 
2,361,523 on a process which introduces 
noise deliberately into long-distance calls 
in order to eliminate, or at any rate to 
render less intelligible, the “cross talk” 
sometimes heard faintly in telephone con- 
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versations. By “cross talk” telephone en- 
gineers mean the audible and understand- 
able conversation conducted over a chan- 
nel or circuit adjacent to the one used by 
a particular subscriber. 

The patented mechanism introduces a 
steady flow of thermal noise into a tele- 
phone circuit by expanding received 
signals (including the commingled cross 
talk and normal circuit noise) at a re- 


ceiving station in a telephone transmis-~ 


sion system. This artificial noise is not 
loud enough to be objectionable, the 
patentees stated, but it masks cross talk 
effectively. 

The inventors say a 3-decibel increase 
in thermal noise is sufficient to mask cross 
talk for a line of 4,000 miles. Thus 23 
decibels of noise are introduced by means 
of a noise source, a limited range ex- 
pander, and suitable amplifiers—and a 
telephone subscriber is conscious only of 
a vague, negligible hum which does not 
interfere with conversation. 

The patent was assigned to the Bell 
Telephone Laboratories of New York. 

oe 


OMER E, CAPEHART, president of the 
Packard Manufacturing Corpora- 
tion, recently announced the develop- 
ment of a successful process for trans- 
mitting television over ordinary tele- 
phones and a method of recording tele- 
vision programs for broadcasting in the 
same manner as sound radio programs 
are now transcribed. 

The Capehart-sponsored invention, 
known as Video transmission, which 
deals with a new application of electrical 
circuits, was demonstrated recently be- 
fore a group of Indianapolis newspaper 
and radio representatives. It makes pos- 
sible high-fidelity transmission of tele- 
vision signals over a standard No. 19 
gauge-twisted telephone wire. 

It has been the practice to send tele- 
vision signals from studios to transmit- 
ters over a coaxial cable, which costs 
about $10,000 a mile to construct. The 
new invention eliminates this costly item 
and makes possible the transmission of 
television throughout the nation over ex- 
isting land wires. 
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In presenting the new development in 
Indianapolis, the signal was carried over 
12 miles of standard telephone lines 
as well as over a short coaxial cable. 
There was no perceptible difference in 
the quality of the pictures. 

The scope of the invention is not 
limited to the transmission of television 
signals over telephone wires, Mr. Cape- 
hart said, but has been adapted to the 
production of records which contain not 
only the program material but the picture 


- as well. Mr. Capehart asserted that in the 


future it would be possible to purchase 
these records of both the audible enter- 
tainment and the televised picture of the 
entertainers. 


i invention can also be used to 
adapt existing broadcasting stations 
to television transmission as well as 
audible transmission on a single fre- 
quency in the present standard broadcast 
band, Mr. Capehart continued. At pres- 
ent, television transmissions are carried 
on higher frequencies, far separated 
from the broadcast band. The range of 
such a transmitter under all conditions is 
usually the top of the antenna te the 
horizon, or approximately thirty miles. 
Utilization of the standard broadcast 
bands will extend this range. 

The invention can also be utilized to 
transform existing radio receivers into 
high-fidelity receivers and, with addi- 
tional equipment, transform them into 
combination sight-and-sound receivers, 
he said. 

Mr. Capehart said that the invention 
solves one of the most difficult problems 
in providing nation-wide television 
broadcasts and promises to hasten the 
day when television will take its place 
with radio as a large-scale industry. 

This new system of television trans- 
mission is based on the discoveries and 
inventions of Raymond Binney, a young 
engineer who has been engaged actively 
in experimentation over a period of 
years. 

He has been with the Capehart 
firm eighteen months. Robert Auble, the 
firm’s consultant engineer, explained the 
technical phases of the new invention. 


756 





Financial Ne 
and 
Comment 


By OWEN ELY 


Standard Gas & Electric Plan 
Approved 


TANDARD Gas & ELeEctrIc’s amended 
plan of November 8th (see accom- 
panying table) was approved November 
18th by the SEC. An enforcement order 
has been requested from the Federal Dis- 
trict Court at Wilmington. 

The principal controversy over the 
plans arose over the treatment of bond- 
holders. Originally it was proposed to 
borrow against Standard’s holdings of 
Pacific Gas and Electric, Oklahoma Gas 
& Electric, Wisconsin Public Service, 
etc., in order to give bondholders $500 
cash. Later the company proposed $400 
in new debentures and $90 cash, and the 
idea of new A and B common stocks (the 


ws 


A having a dividend preference) was 
abandoned in favor of a straight com- 
mon stock. It is difficult to follow the 
reasoning behind the several changes in 
the setup. Obviously bondholders wanted 
to be paid in full; and in the final setup 
they receive $300 cash and $690 in se- 
curities based on the following assigned 
share values : 


No. Assigned Total 

of Share Value 

Shares Values Rec'd. 

$310 

Calif. Oregon .. 
Mo. States Power 
Pac. Gas & Elec. 
Okla. G.& E.... 


5 
2 
3 
2 
Wite. B.S. .< 00 8 


1 
1 


& 


STANDARD GAS & 


Plan 
of 
3/24/43* 


Bonds receive (per $1,000) 


Cash 
Debentures 
Stocks (shares) 
California Oregon 
Mountain States 
Pacihie Gast CleC. ois dene oes 
Okla. Gas & Electric 
Wisconsin Public Service 
Standard Gas (new) A common . 
$7 prior pref. receives (shares) 
Standard Gas (new) B common . 
Standard Gas (new) common ... 
$6 prior pref. receives (shares) 
Standard Gas (new) B common . 
Standard Gas (new) common... 
$4 preferred receives (shares) 
Standard Gas (new) B common . 
Standard Gas (new) common ... 


ol A i 


‘& 


lo 


ELECTRIC PLANS 


Revised 
Plan of 
8/28/44 


$ 90 
400 


Amend. 
of 
11/8/44 


Amend. 


of 
9/12/44 
$110 
200 


5 
2 
3 
12 


Ww 


103 


Ww 


23 


*Disapproved by SEC May 30, 1944; changes suggested. 
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Under the final plan, holdings in all 
subsidiaries will be distributed (some 
minor amounts may be sold) with the 
exception of Philadelphia Company, 
which controls the important Duquesne 
Light Company and some smaller sub- 
sidiaries. It is hoped that Louisville Gas 
& Electric of Kentucky can be sold to 
the municipality ; if present negotiations 
are successful, the company expects to 
net some $10,300,000 from the sale, plus 
liquidation of the Delaware holding com- 
pany of the same name. This amount, 
together with cash on hand, might suf- 
fice to pay off the bank loan which will 
be incurred to provide the cash for each 
$1,000 debenture bond outstanding. 

Thus if the municipal sale is effected 
and the above plan consummated, Stand- 
ard Gas would be left with Philadelphia 
Company common stock as the equity for 
its common stockholders, and it is pro- 
posed to merge with that company. If the 
municipal sale of Louisville cannot be 
effected, private sale would probably net 
a considerably smaller amount (because 
of tax factors) and it might prove neces- 
sary to build up cash by withholding divi- 
dends on the new common stock, until 
the loan could be completely liquidated. 


y= the complete text of the de- 
cision is not yet available, earnings 
on the 5,159,826 shares of new common 
stock are estimated at about $1.12 a 
share. The current (at this writing) 
price for the $7 prior preference stock 
(763) indicates a when-issued price of 
about 68 for the new common, or some 
six times the estimated earnings. How- 


Virginia Electric & Power 
Gulf States Utilities Co. 
Savannah Electric & Power 
El Paso Electric Co. (Del.) 
Western Public Service 


DEISOOUCE ET VINO Oe os 66.0655 case ce avicu accuse 


Totals 


ever, definite conclusions should be de- 
ferred until the complete text of the SEC 
decision becomes available. 


» 
Engineers Public Service 
(Series of holding company reviews.) 


NGINEERS PuBLIC SERVICE is one of 
the simpler holding company sys- 
tems, though its operating subsidiaries 
are, unfortunately, too scattered geo- 
graphically to conform to SEC interpre- 
tations of the Utility Holding Company 
Act. The parent company has been at- 
tempting for several years to test the con- 
stitutionality of § 11, and certain points 
in the SEC dissolution orders are now 
before the Supreme Court for review. 

Engineers has already divested itself 
of some of its less important properties, 
in partial compliance with SEC integra- 
tion requirements. Remaining subsidi- 
aries are shown below in order of rev- 
enue size (interim figures, in millions of 
dollars). 

The only important subholding com- 
pany is El Paso Electric Company of 
Delaware which controls the Texas op- 
erating company of the same name. It is 
planned to eliminate this holding com- 
pany by means of a cash contribution of 
about $1,000,000 from Engineers, which 
will permit retirement of its $1,594,300 
publicly held preferred stock. Dissolu- 
tion would seem advantageous, since in 
1943 the holding company paid out op- 
erating expenses of $18,197 and Federal 
income taxes of $30,808. 

The SEC issued orders in September 


Approx. Contrib. 
To Parent Co. Net 


Gross 
Revenues 


*Includes operations since May 25, 1944, only, of Citizens Rapid Transit Corporation and 
of properties of Virginia Public Service Company. 


tIncludes adjustment of .5. 
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and: October, 1942, which in effect di- 
rected Engineers to divest itself, within 
one year, of all investments other than 
that.of Virginia Electric & Power Com- 
pany, and the latter was also ordered to 
dispose of its gas and transportation 
properties. In November, 1943, the U. S. 
Court of Appeals for the District of Co- 
lumbia set the orders aside and remanded 
the case to the commission. The court 
held that the company was entitled to 
more time to determine whether it wished 
to retain Virginia Electric & Power, or 
Gulf States Utilities, as its single sys- 
tem. The court also rejected the commis- 
sion’s requirement that the street rail- 
way system and gas appliance business 
should be disposed of by Virginia Elec- 
tric. On June 5, 1944, the Supreme Court 
agreed to consider the principal questions 
covered by the appeals court decision. 


AX one time Engineers envisaged an 
integration plan (assuming that 
the Supreme Court should uphold the 
SEC orders) whereby its interest in Gulf 
States Utilities and El Paso Electric 
Company (Texas) would be distributed 
to its security holders through liquidat- 
ing holding companies, preferred stocks 
of which would be distributed to pre- 
ferred stockholders of Engineers, and 
the common stocks to Engineers’ common 


stockholders. Net income of such hold- 
ing companies would be used to service 
and retire the preferred stocks of the 
holding companies, as would also pro- 
ceeds of sale of smaller properties. After 
the preferred stocks of the two liquidat- 
ing holding companies had been entirely 
retired the common stocks of their sub- 
sidiaries would be distributed (in liq- 
uidation) to their common stockhold- 
ers. As soon as present tax advantage 
of maintaining Engineers as parent of 
Virginia Electric & Power Company 
has disappeared, and its preferred 
stocks have been retired, Engineers it- 
self would liquidate. 

This plan is somewhat similar to that 
proposed by North American Company 
over a year ago. While the SEC has ren- 
dered no decision on that proposal, it ap- 
pears somewhat unlikely that it will 
favor the creation of temporary, regional 
holding companies. 


SIMPLER solution would be to sell 
A all remaining subsidiaries other 
than Virginia Electric and use the pro- 
ceeds for retirement of Engineers’ three 
preferred stocks. Engineers has already 
made some progress in retiring these 
stocks. 
On April 15, 1944, the SEC grant- 
ed the company permission to spend 


& 


ENGINEERS PUBLIC SERVICE 


Over-all 
Charges 
Earned 


1.40 
1.22 
121 


1.22 
1.20 


Year 
Ended Gross 
Dec.31 Revenues 
1944 
1943 
¥**1042 
1941 
1940 
1939 
1938 


Earnings 


12.66 
12.43 
9.01 
8.77 
6.85 
3.73 
2.59 
3.20 
9.74 


17.65 


1932 
1929 


Common 

Div. 

Paid 
Nil 
Nil 
Nil 
Nil 


Earn. 


2.38 


*Including postwar tax refund of $.29 a share in 1942 and $.39 in 1943. 
**For comparative purposes excludes three companies which ceased to be subsidiaries in 1943. 


D—Deficit. 
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up to $4,000,000 for open market pur- 
chases of its preferred stocks and early 
in August (the company had spent $2,- 
487,356 up to July 22nd) an extension 
to December 14th was granted. How- 
ever, with the preferred stocks selling 
currently well over par, it seems prob- 
able that little further progress has been 
made with the retirement program. 

The same issue remains as with re- 
tirement of senior securities of other 
holding companies—whether any price 
above par should be paid for them, either 
in open market purchases or through re- 
demption at the “going” call price (rather 
than the dissolution redemption price, 
usually 100). 

As of December 31, 1943, Engineers 
Public Service (parent company) had 
cash assets of nearly $10,000,000 after 
allowance for small current debts, and of 
this amount perhaps $8,000,000 would be 
currently available. Preferred stock out- 
standing probably aggregates about $38,- 
000,000. Applying $8,000,000 cash to re- 
tirement at par would leave $30,000,000. 
The contribution to parent company net 
from all companies other than Virginia 
Electric & Power aggregates about $2,- 
700,000 and some $30,000,000 might 
thus be realized, it is estimated, if the 
stocks could be marketed at around 12 
times earnings. Or perhaps SEC ap- 
proval could be obtained for a “package” 
exchange for the preferred, as has been 
worked out in the Standard Gas plan. 


Such a program, if practicable, would 
leave the common stock with the equity 
in Virginia Electric & Power. If the 
companies were merged for economy, 
savings might amount to about $450,000, 
bringing total net tq $4,250,000, equiva- 
lent to some $2.24 a share on Engineers. 
It is not clear just what the tax situation 
would be under the new setup. At pres- 
ent the system is paying excess profit 
taxes equivalent to about $3.97 a share on 
the common stock, with possibly half ac- 
counted for by Virginia Electric & 
Power. Virginia has benefited very sub- 
stantially by military production and ac- 
tivity in its area, but the anticipated cur- 
tailment or repeal of excess profits taxes 
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after the war (though the 40 per cent 
normal tax would be substituted) should 
prove a substantial buffer. 

In the twelve months ended September 
30th Engineers earned $2.20 a share, and 
figures for the calendar year are ex- 
pected to be slightly higher. 


» 


Brooklyn Union Gas Company 


N November 13th President Clifford 
E. Paige of Brooklyn Union Gas 
gave a timely address on his company to 
the members of the New York Society of 
Security Analysts. The company’s serv- 
ice has been practically continuous for 
nearly one hundred years. With the 
number of meters in service (over 782,- 
000) at an all-time high, the company 
serves nearly 3,000,000 people in Brook- 
lyn and Queens. It has two large plants— 
the Citizens Works which makes water 
gas, and the modern Greenpoint Works, 
which produces both water gas and coke 
oven gas. The production of coal gas 
yields a considerable amount of coke as 
a by-product, some of which is reused as 
fuel, while the balance (about 330,000 
tons a year) is sold. The company uses 
about 850,000 tons of coal a year, cur- 
rently costing around $5,000,000, and 
some 40,000,000 gallons of oil at a cost 
around $2,500,000. While the worst of 
the fuel shortage appears to be over, it 
is possible, of course, that fuel prices 
may rise in the postwar period. 

The company has nearly 800 former 
employees in the armed forces and all 
who wish to return to the company will 
be reémployed. Employees who were 
taken on during the war are on a tem- 
porary basis. However, the sales and 
construction departments, currently less 
active, should absorb a good part of the 
returning employees. 

Regarding bringing natural gas into 
Brooklyn, Mr. Paige stated: 

We would have to buy the gas at a low 
enough rate to write down our existing 
equipment; besides we would have to keep 


this equipment as stand-by until there was 
more assurance of continuity of supply than 
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we would dare assume on the basis of one 
pipe line furnishing our entire needs. Our 
distribution system, we believe, would be 
quite satisfactory. Our appliances would 
have to be adjusted. Probably here as else- 
where it would be found that a mixture of 
manufactured and natural gas would be bet- 
ter than sending out natural gas straight. A 
major consideration is whether or not the 
authorities would be willing to have such a 
wide national use of natural gas on the 
theory that to extend and expand its use 
might exhaust this natural resource pre- 
maturely. 
_ Another important topic with the gas 
industry is the future of house heating 
and air conditioning. The company has 
moved conservatively on heating installa- 
tions, which it has recommended only 
where there is reasonable insulation and 
results should be advantageous. Since 
Brooklyn is largely a city of apartment 
houses (with home developments largely 
in the cheaper class), the company does 
not have any expectations of big load 
gains from air conditioning in the im- 
mediate postwar period. 
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Residential Rates Continue to 
Decline Despite Higher Operat- 
ing Costs 

OR the twelve months ending July 

31st, average residential revenues 
per kilowatt hour for the electric light 
and power industry averaged 3.55 cents 
compared with 3.63 cents in the corre- 
sponding previous period, a decline of 
2.2 per cent. Thus the steady reduction 
in the domestic consumer’s cost of cur- 
rent, maintained in practically every one 
of the past thirty-one years with the ex- 
ception of 1918 and 1925, is still being 
continued despite increased wartime op- 
erating costs. Since 1926, which used to 
be called a “normal” year in our statisti- 
cal indices, the residential rate has been 
reduced nearly one-half and residential 
usage of current has jumped from 430 to 
1,122 kilowatt hours—a gain of 162 per 
cent. Except for the slowing effects of 
the war, making new household appli- 
ances unobtainable and restricting build- 
ing operations, the increase would doubt- 
less have been larger. 
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The decline in the residential rate has 
been somewhat faster than in the aver- 
age kilowatt-hour revenue for all cus- 
tomers, possibly because the political 
factor enters into residential rate adjust- 
ments. For the twelve months ended 
July 31st, the over-all average was 1.65 
cents, about the same as in the previous 
year, compared with 2.06 cents in 1940 
and 2.71 cents in 1926. The decline dur- 
ing 1926-40 was about 24 per cent con- 
trasted with 45 per cent for the residen- 
tial average. Since 1940 the decline in 
the over-all figure has been 20 per cent 
compared with only 8 per cent for the 
residential rate, but this is an artificial 
effect produced by the sale of huge blocks 
of industrial power for war production 
purposes at rates as low as 7 mills. After 
the war, when sales to aluminum plants 
and other heavy consumers of current 
are reduced to normal, the average rate 
for all consumers will probably rise. 

While residential rates have been de- 
clining, the cost of producing the current 
has been rising. In the twelve months 
ended August 3lst, operating expenses 
(other than depreciation and taxes) were 
13.2 per cent higher than in the previous 
period, while revenues increased only 7.3 
per cent. Higher fuel costs were doubt- 
less an important factor. It is estimated 
that fuel will take 13.8 per cent of the 
revenue dollar this year compared with 
12.9 per cent last year, 8.9 per cent in 
1940, and 5.9 per cent in 1933, This is 
despite an increase in fuel-burning ef- 
ficiency of about 11 per cent in the past 
decade. 

In recent years some of the in- 
creased cost has been due to local drought 
conditions and huge wartime demands 
for power, both of which have required 
increased use of “stand-by” steam 
plants, some of which are relatively in- 
efficient. Also, of course, the ratio of 
fuel cost to revenues is effected by the 
low rates for industrial power. The ris- 
ing cost of fuel and its transportation are 
an important factor, though some com- 
panies have so-called “fuel clauses” in 
their industrial rate schedules which per- 
mit automatic increases in rates when 
fuel costs are higher. 
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What the State Commissioners 
Are Thinking About 


Excerpts and digests from the opinions expressed 

in reports and addresses at the annual convention of 

the National Association of Railroad and Utilities 

Commissioners in Omaha, Nebraska, from Novem- 
ber 14th to November 17th, 1944. 


On Association Counsel 


C¢ Ae amendment will also be offered 
to make counsel of the association, 
while regularly employed in our Washington 
office, active members of our association. This 
would apply either to the assistant general so- 
licitor or to the advisory counsel, if the office 
of advisory counsel shall be created, as the 
executive committee will recommend. 
“When his present term expires, Mr. Benton 
will have been general solicitor for twenty-five 


years. He has asked not to be elected again. 
The executive committee, however, believes 
that the association should, if it shall be prac- 
ticable, retain his services upon some part-time 
basis, in an advisory capacity.” 


—Wape O. Martin, 
Retiring president, National As- 
sociation of Railroad and Utilities 

Commissioners. 


7 
On FPC-state Jurisdiction 


“".. The majority of the (executive) com- 
mittee, and of the association, appear to have 
believed that an intrastate company, selling no 
power designed for interstate transmission and 
sale, ought not to be subject to the jurisdiction 
of a Federal commission. I am making this 
reference to that matter, because I consider it 
important that the spirit and purpose of those 
who were in the majority upon that matter 
shall be well understood. 

“If time had then permitted such a full and 
unhurried discussion, before action was taken 
by the association as to permit the amend- 
ments, as endorsed, and the purpose underlying 
them, to be well eae martes § much of the dis- 
turbance which resulted would, I believe, have 
been avoided, As it was, however, consider- 


able disturbance of opinion followed the Chi- 
cago meeting, which you will all remember. 

“Without any change of belief, on my part, 
as to the entire propriety of the action taken 
by the association at that time, I have done 
everything within my power towards produc- 
ing harmony within the association. I hope and 
believe that, in the year that has passed, feel- 
ings have moderated, and that those who were 
fearful that the proposal to amend the Fed- 
eral Power Act was designed to hamstring 
and disable the Federal Power Commission, 
have, through a study of the concrete provi- 
sions of the proposed amendments, come to the 
conclusion that such was not the design. 

“I believe that state commissions, generally, 
recognize that the Federal Power Commission 
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has done much good work within its proper 
sphere. I believe that those commissions which 
voted in favor of the proposed amendments 
to the Federal Power Act had no wish to see 
the Federal Power Commission restricted in 
the exercise of all powers necessary to enable 
it to regulate interstate sales at wholesale of 
electric energy, and any matters effecting such 
sales which are beyond the jurisdiction of state 


7 


regulatory authorities. I believe that those com- 
missions seek only to preserve the intrastate 
field of regulations from invasion by Federal 
Power.” 


—Wape O. Martin, 
Retiring president, National As- 
sociation of Railroad and Utilities 

Commissioners. 


On FPC-state Rate Jurisdiction 


“. .. It is my earnest hope ... and I wish 
to leave an expression of that hope as my 
most serious utterance, as I retire from the 
presidency of this association, that the mem- 
bers, both Federal and state, will codperate to 
avoid any amendatory legislation which will 
produce a confusion of state and Federal ju- 
risdiction over rates, by an extension of the 
jurisdiction of Federal agencies into the local 
rate-making fields, now reserved to state au- 
thorities. 

“Tf these commissions are _ respectively 
equipped with adequate powers to act within 
their respective spheres, and if they will co- 
Operate, to properly codrdinate their acts, the 


people of each state will enjoy the benefits of 
complete and effective regulation. There is no 
occasion for any commission to strain for max- 
imum power. The design of each ought to be 
to favor only legislation which will contribute 
to perfect the law, so that each commission 
shall enjoy complete jurisdiction of those 
matters which appropriately belong to it, un- 
der our dual system of government, and shall 
be equipped with adequate regulatory power to 
deal with those matters effectively.” 
—Wape O. Martin, 
Retiring president, National As- 
sociation of Railroad and Utilities 
Commissioners. 


e 


On Federal-state Regulatory Relations 


4 “yo public enterprises, which are now 

subject to both Federal and state con- 
trol, constitute a very great part of the eco- 
nomic fabric of the nation. 

“Tf, in substantial effect, these enterprises 
shall ever pass under the regulation of the 
Federal government, as to their local affairs, 
we shall then have a centralized government, 
even though the shell of our present dual sys- 
tem may continue to exist. I believe that few, 
if any, of our commissioners, Federal or state, 
desire to see that come to pass. 

“If this is true, then all of us have a com- 
mon interest in making our dual system of 
regulation work well. To this end, nothing is 
more important than ‘that Federal legislation, 
conferring jurisdiction on a Federal agency, 
shall clearly define the extent of the jurisdic- 


tion conferred, so that the Federal agency shall 
know with respect to what matters it is its duty 
to act, and with respect to what matters juris- 
diction is withheld from it, and left exclusive- 
ly to the states. 

“Harmony and codperation cannot well ex- 
ist between commissions exercising rival juris- 
dictions, which, in the nature of things, must 
be exclusively exercised, if exercised at all. 
Inevitably, when the Congress grants power to 
a Federal agency to regulate in a local field, the 
regulatory acts of that agency, in that field, dis- 
place state regulation of the matters covered 
by any valid Federal order.” 

—Wabpe O. Martin, 
Retiring president, National As- 
sociation of Railroad and Utilities 

Commissioners. 


+7 
On States’ Rights in Regulation 


iad WP germans the fifty-five years which have 
elapsed since our organization was 
formed, sharply divergent views within the as- 
sociation have at times been held, but we have 
maintained our belief in the honesty of pur- 
pose of those who have differed from us. We 
have preserved the integrity of the associa- 
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tion, and we have continued to work for the 
promotion of the objects of the association, 
and the accomplishments of its basic purpose, 
‘the protection of the interests of the people.’ 
In that work we may all stand together, al- 
though we may express differing opinions to 
Congress as to what legislation it should en- 
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act. All of us, I am confident, must believe in 
our dual form of government; and, if we do, 
none of us can blame others for favoring leg- 
islation, which they believe to be necessary to 
preserve state regulation of local matters. 

“Tf ‘eternal vigilance is the price of liberty,’ 
it is also the price which must be paid for the 
preservation of the right of the people of the 
states to control their local affairs. Depend- 
ence for the preservation of that right cannot 
be placed upon the Federal Constitution. The 
cemmerce clause of that historic document has 
been found to have such elasticity that, when 
acting under it, for the alleged fostering and 
protection of interstate commerce, Congress is 
subject to slight, if any, restrictions. 

“The question, with respect to any legisla- 
tion, past, presently proposed, or which may 
be proposed in the future, is not whether it 


is within the legislative power of Congress, 
under the Constitution, but whether the exer- 
cise of that legislative power, respecting the 
subject matter to be affected, is consistent with 
our dual form of government. 

“The theory which underlies this govern- 
ment is that the people of a state can handle 
their local affairs better, and certainly more 
to their satisfaction, than those affairs can 
be handled for them by the Federal govern- 
ment. That theory is just as true today as it 
was when our government was founded. That 
is why, under our government, the regulation 
of a single company may fall in part to a 
state and in part to the Federal government.” 

—WabeE O. Martin, 
Retiring president, National As- 
sociation of Railroad and Utilities 

Commissioners. 
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On States’ Rights Legislation 


es into consideration the decisions 
of the United States Supreme ‘Court in 
recent years, in cases arising under the Na- 
tional Labor Relations Act and under the Agri- 
cultural Adjustment Act, we should, if we 
would be safe, act upon the assumption that 
any legislation enacted by Congress, as neces- 
sary for the fostering and protection of inter- 
state commerce, may be sustained by the 
courts. It follows that it is necessary that our 


e 


association, and all of us, should codperate to 
guard against the enactment of Federal legis- 
lation which may operate to jeopardize the 
right of the people of the state to control their 
local affairs.” 


—Wape O. Martin, 
Retiring president, National As- 
sociation of Railroad and Utilities 

Commissioners. 


On Rate-tax Relations 


oT HE Michigan Public Service Commis- 
sion has taken the stand that the 
(Michigan Supreme) court ruling was more 
than anything else a directive to search for 


unnecessary expenses ... taxes or otherwise.” 
—GILBERT T. SHILSON, 
Chairman, Michigan Public 
Service Commission. 


7 


On Postwar Telephone Rates 


6¢ A™ discussion of transition problems 

must include a consideration of post- 
war rates. Certainly no prudent man would 
venture now to state definitively what the post- 


war telephone rate trend will be. Speaking 
from past experience with respect to the in- 
terstate and international rates regulated by 


the Federal Communications Commission, 
however, I can express the hope that the ex- 
tremely healthy trend toward progressive re- 
duction can continue.” 
—Ray C. WAKEFIELD, 
Member, Federal Communica- 
tions Commission. 


& 


On Rural Telephone Service 


yor Certainly the energies of the telephone 
industry during the months immediately ahead 
will be concentrated primarily on the task of 
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providing service to the many in urban com- 
munities who have already placed their orders 
and are clamoring for phones. But this con- 
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centration of effort does not mean that imme- 
diate consideration should not also be given to 
the longer-range problem of providing service 
expansion to rural areas. We know that many 
rural areas have no service; others have lim- 
ited service only, rendered by antiquated equip- 
ment. We know also that in 1920 there were 
in the United States some 2,500,000 farm tele- 
phones as compared with only 1,500,000 farm 
telephones in 1940. Many farm subscribers 
whose service was discontinued during the de- 
pression have never been regained. It is a 
major task of the telephone industry to provide 
dependable farm telephone service at a price 
which the farmer can afford. 

“The problem has not gone without recog- 
nition by the Bell system and the independent 
telephone companies. The independent com- 


panies are presently studying the problem. Only 
recently, President Gifford of the AT&T sug- 
gested that the entire telephone industry, both 
the Bell system and independent companies, 
unite in finding ways and means to furnish in- 
expensive rural service, and suggested that 
there are developments in sight which may 
make an economical service to farmers pos- 
sible. Whether rural telephone service can be 
provided more economically by the Bell sys- 
tem, by the independent telephone companies, 
or by rural codperative associations can be de- 
hated; but there can be no debate on the urgent 
need for both improving and expanding it in 
the immediate postwar era.” 
—Ray C. WAKEFIELD, 
Member, Federal Communica- 
tions Commission. 


e 


On Radiotelephony 


sind. eve new uses of radio for urban and 
long-distance telephony were suggest- 
ed at the allocation hearings both by the Bell 
and independent telephone companies and by 
various interested industries. Proposals were 
made for the adaptation of the walkie-talkie 
radiophone for services between motorists and 
their homes or offices. Mobile radiotelephony 
was proposed for reaching physicians and am- 
bulances, for dispatching and controlling taxi- 
cabs, for delivery services of department 
stores, and for services now carried on by pub- 
lic utilities in reaching their repair trucks and 
coordinating emergency operations. Whether 
such services should be carried on by the in- 
dividual industries involved or as one general 
common carrier service conducted by a spe- 
cial. company or the local telephone company 
remains to be determined, but the probability 
of uses of radio to furnish telephone service 
of this nature is very great. Similarly, more 
distant calling to control the movement of 
busses and trucks on the highways, either di- 
rectly by the industries involved or by the tele- 
phone companies in conjunction with their 
land-lines service, was suggested. The grant- 
ing of applications for such services, particu- 


e 


larly those proposing common carrier opera-: 
tion, will present problems of rate and other 
regulation, some part of which will fall on the 
state commissions, particularly for the local 
services. 

“The telephone companies further proposed 
the use of radio as a solution to the problem 
of high land-line costs incident to the expan- 
sion of rural and farm telephone service, and 
as a relay service to otherwise isolated areas. 

“The telephone industry likewise proposed 
the use of radio for short-haul toll and, under 
certain circumstances, for long-haul toll and 
other relay carrier use. Just as telephone wire 
lines now link our standard broadcast sta- 
tions into regional and nation-wide networks, 
long-haul radio toll trunks were suggested for 
linking television, facsimile, and FM into re- 
gional and nation-wide networks. The extent 
to which practical utilization of the proposed 
long-haul radio relay can be made is not de- 
terminable at the present time because of its 
experimental status.” 


—Ray C. WAKEFIELD, 
Member, Federal Communica- 
tions Commission. 


On State Border Telephone Regulation 


(a4 Fo subscribers who live in state A, 

where the exchange is located, it would 
seem quite plain that the commission of state 
A may determine the rate. It is a service sold 
to the subscriber in state A, and is rendered 
through exchange facilities located in that 
state, although, to some unknown extent, the 
service paid for is over telephone lines and 
through telephone facilities located in part in 
state B, but used in conjunction with the fa- 
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cilities in state A. It is a local matter, of par- 
ticular interest, so far as the payment is con- 
cerned, to subscribers located in state A, and 
to the company doing business in that state. 
“But how about the subscribers in state B? 
What commission regulates their rates? Ap- 
plication of the same principle would seem 
to determine that it must be the commission in 
state B. In that state, the telephone company 
sells exchange service to persons located there. 
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The fact that it uses an exchange located in 
another state, in rendering the service, does 
not make the service contract, and the payment 
to be rendered thereunder, any the less local 
matters, properly subject to regulation in state 


“Tt follows, necessarily, that a telephone 
company might be compelled to maintain dif- 
ferent rates for exchange service within a 
single exchange, accordingly as_ subscribers 
might live in state A or in state B. That is 
a possibility rather than a probability. It ought 
to be possible for the commissions of the two 
states to reach a common understanding, as to 
what the exchange rates applicable to all ex- 
change subscribers within a given exchange 
area ought to be 

“If there is an investigation of the exchange 
rates by the commission in state A, and the 
number of subscribers in state B is sufficiently 
large so that the commission of that state de- 
sires to make a formal investigation of its 
own, the commission of state B can institute 
its own proceeding; and the two commissions 
can hold concurrent hearings—jointly if they 


so arrange—and can consider the evidence de- 
veloped in joint conferences. 

“As a matter of law, it is not imperatively 
necessary that the two commissions reach the 
same conclusion, and prescribe the same 
rates ; but it will be an evidence that our regu- 
latory machinery does not work very perfectly 
if they fail to agree. If this were a central- 
ized government, no telephone company would 
be compelled to charge different sets of ex- 
change rates, within the same exchange area, 
to persons receiving exactly similar service, 
but living on different sides of an imaginary 
line. Nothing of that kind has yet been re- 
quired under our dual system of government. 
We ought to be able to make that dual system 
of government work well enough so that it 
never will be required. I choose to believe 
that we shall. 

“That is all I want to say about interstate 
telephone service.” 

—Joun E. BENTON, 
General Solicitor, National Asso- 
ciation of Railroad and Utilities 

Commissioners. 


2 


On the Need for Warehouse Regulation 


6 ¢] HAVE not made any examination of state 
laws to determine in what states, if 
any, the power to regulate rates is limited to 
those warehousemen who have taken state li- 
censes. Nor do I have any information as to 
the extent to which the rate-making powers 
of state commissions have been invoked, or ex- 
ercised, in the past in warehouse cases. It 
may, perhaps, seem that the question whether 
commissions may still exercise their power to 
fix the rates of charge for warehousemen, stor- 
ing agricultural products for interstate com- 
merce, is not of large practical importance to 
the commissions, if they have been deprived 
of their jurisdiction to require the procure- 
ment of state licenses, and to control the grad- 
ing of grain and other farm products, and the 
issuance of warehouse receipts covering such 
products when stored. 
“It would seem, however, that the power 
of the states to protect their citizens from un- 
reasonable charges, in these local transactions, 


is one which ought to be preserved, to be ex- 
ercised, when and as occasion arises, by local 
authorities. If this is true, and if, in any state, 
the existing law has been drawn to cover both 
licenses and rate fixing, and in such form as 
to give to the commission power to regulate 
rates only as to warehouses holding state li- 
censes, then, in such state, it may be deemed 
wise to amend the law, to make the commis- 
sion’s rate-making power applicable to all 
warehouses, whether holding state or Federal 
licenses. 

“As I have pointed out, the field of rate 
regulation, as to warehouses, is now completely 
unoccupied by Federal authority. If it is also 
left unoccupied by state authority, the Federal 
act may be expected to be extended to supply 
any need for regulation which may arise.” 

—Joun E. Benton, 
General solicitor, National Asso- 
ciation of Railroad and Utilities 

Commissioners. 


= 


On FPC-state Cooperation 


6 ‘Ts Federal Power Commission is con- 

tinuing its practice of notifying the 
interested state commissions of all proceed- 
ings instituted before it in conformity with the 


‘plan of codperative procedure.’ Copies of all 
orders entered by the commission are for- 
warded to the interested state commissions 
and copies of licenses, preliminary permits, 
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and amendments thereof are likewise for- 
warded to the state regulatory authorities. 
“The Federal Power Commission supplied 
essential expert help from its staff to the Utah 
commission in the investigation by the latter 
commission of the rates of the Utah Power & 
Light Company in its Case No. 2612, and in 
the litigation instituted by that company to set 
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aside the rate reduction order made by the 
Utah commission requiring a reduction in ex- 
isting rates of $1,504,644 per annum. On Octo- 
ber 10, 1944, the supreme court of Utah handed 
down a decision fully sustaining the Utah 
commission’s order. 

“The state of Montana, through its attorney 
general, requested the services of Federal 
Power Commission counsel in the litigation 
between the Montana Power Company and the 
state water conservation board over water 
rights claimed by the company adversely to 
the state. 

“The commission’s counsel assisted in 
the preparation of the state brief, and argued 
on behalf of the state before the court. A 
decision in favor of the state was rendered, 
in January, 1944, in Broadwater-Missouri 


Water Users’ Association et al. v. Montana 
Power Co. 139 Fed (2d) 998. 

“The Federal Power Commission has re- 
cently assigred a member of its staff to call 
upon state commissions to explain to them 
the procedures established with regard to the 
renegotiation of electric utility war contracts, 
under the Federal statute, which imposes du- 
ties respecting such renegotiations upon the 
Federal Power Commission. This is done in 
pursuance of a policy adopted by the Federal 
Power Commission of keeping the state com- 
missions as fully advised as possible concern- 
ing its purpose and policies, in the perform- 
ance of its duties under that statute.” 

—Report of Committee on Co- 
Operation between State and Fed- 
eral Commissions. 


e 


On FPC-state Commission Relations 


TF | T is plain that no commission can divest 
itself of jurisdiction imposed upon it 
by the government by which it was created. 
It follows that codperative hearings, in cases 
pending before different commissions, would 
be impossible, unless the right of each com- 
mission to deal with its own proceeding might 
be preserved. This committee does not under- 
stand that this right is denied or questioned 
by the Federal Power Commission; but it has 
been found necessary, at least in one instance, 
to make special arrangements, to assure a state 
commission desiring to enter upon a codpera- 
tive hearing that its rights and powers would 


not be prejudiced by the provision above 
referred to in the codperative agreement. 

“Obviously, the codperative agreement 
should be so drawn that any commission may 
enter upon a codperative hearing thereunder 
without first negotiating a special agreement, 
and with entire assurance that it will not be 
thereby embarrassed or hampered in the ex- 
ercise of powers which have been granted to 
it by its government.” 


—Report of Committee on Co- 
Gperation between State and Fed- 
eral Commissions. 


On SEC-state Commission Relations 


ccy T is the established policy of the Securi- 
ties and Exchange Commission to 
foster effective cooperation with the state com- 
missions in all matters where their respective 
jurisdictions interlock and in all additional 
matters where such cooperation is desirable 
and appropriate in the case under considera- 
tion. In last year’s report reference was made 
to a proceeding that was instituted by the 
Securities and Exchange Commission, at the 
request of the New Jersey Board of Public 
Utility Commissioners, relative to the service 
charges made to New Jersey subsidiaries of 
American Water Works & Electric Company, 
Inc. The public utilities commission of Con- 
necticut and the public utility commission of 


Pennsylvania also participated in this proceed- 
ing. 

During the past fiscal year further con- 
ferences were held by the Securities and Ex- 
change Commission with the three interested 
state commissions prior to the issuance by the 
commission of its findings, opinion, and order 
(Holding Company Act Release No. 4749] 
concerning the servicing arrangements within 
the American Water Works system. There 
were many other instances in which there was 
an interchange of ideas with state commis- 
sions, in the past year as in previous years.’ 

—Report of Committee on Co- 
Operation between State and Fed- 
eral Commissions. 


7 
On Continuing Property Records 


As is the case 
with everything involving the Bell system, the 
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6oT HE Bell system companies have sub- FCC and by the committee. 


mitted a plan for consideration by the 
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project is a large, intricate, and technical mat- 
ter. The opinion of the committee is rapidly 
becoming crystallized, primarily due to the 
efforts of representatives of the Pennsylvania 
commission and of the FCC. It is believed 
that no major factor exists which will pre- 
vent the accomplishment of the desired result, 
which is a series of regulations governing the 
establishment and maintenance of continuing 
property records for Bell system companies 
that will provide information which the staff 


of a state or Federal commission can under- 
stand and verify, to the end that there will be 
made available to the state commissions an 
inventory of the property involved in each 
geographical segment of a Bell system com- 
pany by units of property, priced at the cost 
of original construction and dated so that age- 
life studies of depreciation can be prepared 
on a factual basis.” 

—Report of Committee on Ac- 

counts and Statistics. 


e 


On Depreciation Accounting 


cc] N oe with representatives of the 
Federal Communications Commission, 
the members of the committee have discussed 
the requirement of a breakdown of the reserve 
for depreciation of telephone utilities. Two 
bases were sponsored: Basis A would require 
the reporting for each plant account of the 
straight-line, age-life reserve requirement and 
the reporting of a difference figure (plus or 
minus) to account for the total of the reserve. 
Plan B would require the allocation of the 
total reserve to plant accounts by a proration 
in proportion to the reserve requirement for 
each such account and reporting the details. 
No preponderance of opinion could be ob- 
tained on the relative merits of the two plans. 

“It, therefore, was agreed by the committee 


that the representatives of the FCC could 
choose whichever plan they felt was more 
desirable for their purposes and promulgate 
such a requirement on an experimental ba- 


is 
“rE at some future time, it is found that the 
plan so adopted was not the most desirable 
plan, it is agreed that the committee will make 
such recommendations as it then deems fit 
and proper to the FCC who are substantially 
in agreement with the proposition that at that 
time they would change the promulgated plan 
to meet the opinion of the committee. The 
FCC has promulgated the plan described as 
Plan B.” 
—Report of Committee on Ac- 
counts and Statistics. 


e 


On Rate Regulation 


alll Bee the need for codperation is great. 
Closer codperation between the utili- 
ties and our regulatory bodies should be the 
net result of the Hope decision. The com- 
panies can no longer hide behind reproduction 
cost. 

“The burdensome legal element of regula- 
tion has been lightened and more time and at- 
tention can be devoted to the economics of 
utility regulation. We are entering upon a 
new era of regulation. Our responsibilities 
have increased and will continue to increase. 
The responsibilities of management to the in- 


vestor and the customer will also be greater 
in the future. Competitive developments, ris- 
ing costs of operation (particularly taxes), 
Federal regulation, and the economic results 
of the war are matters which require keen 
judgment by our association. 

“Codperative effort and closer relationship 
will result between the regulatory bodies and 
the investor, management, and customer only 
when each understands the other’s problems 
and works for the common good.” 

—Report of Committee on Rates 
of Public Utilities. 


7 


On Postwar Reserves 


cc] T is regrettable that reserves of a post- 
war character have not been allowed 
under our Federal tax structure. The excess 
profits tax, to our mind, has not been equitably 
assessed on our utilities. Utilities with high 
earnings in the period prior to the war in 
many cases pay little or no excess profits taxes, 
while on the other hand a utility with a rate 
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of earnings well below is paying heavy excess 
profits taxes. The end of the war will find 
many items of property outmoded and some 
utilities with insufficient funds to modernize 
equipment to take advantage of reduced costs 
and more efficient operation. 

“The accelerated depreciation rate allowed 
by the taxing authorities will, to some extent, 
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help the situation, but at best it merely touches 
the surface. The inability to purchase equip- 
ment due to the war has built up sizable cash 
funds from depreciation charges, and some 
utilities will have large postwar excess profits 
tax credits available for property additions 
and replacements. A utility having such reserve 
funds available will be in a more advanta- 
geous position to hold or even reduce the rates, 
than a utility having very little reserve for the 
future. In the past, abnormal high- -earning 
periods have been used to offset low-earning 
periods or periods of depression. It is possible 
that we will be faced with petitions for rate in- 
creases as a direct result of many of the utili- 


ties having the surplus earnings syphoned off 
by heavy taxes, notwithstanding normal divi- 
dend payments. ‘Continued operation of a utility 
does not depend on rates alone. Competitive sit- 
uations may arise, greatly affecting the rates, 
There are prohibitive points in the rate struc- 
ture, in both high and low extremes, and when 
those points are passed without adequate re- 
serves then the effect can be disastrous. Many 
of our manufactured gas utilities struggled 
through the depression meeting competition on 
their accumulated surpluses.” 


—Report of Committee on Rates 
of Public Utilities. 


& 


On Transportation Rates 


— shortage of transportation facili- 
ties has led to an efficiency in trans- 
portation never before attained. While this 
efficiency is commendable, it is possible that 
even greater efficiency might be accomplished 
through the establishment of joint rates be- 
tween all types of transportation agencies. We 
are cognizant of the fact that in some states 


an effort has been made to bring about this 
result under the present emergency but this is 
something which, in the opinion of the com- 
mittee, should have consideration for the fu- 
ture.” 


—Report of Committee on Rates 
of Transportation Agencies. 


e 


On Future Transport Service 


66 Qurure Facilities. The railroad of to- 

morrow will be essentially a machine 
for the mass production of transportation with 
minimum expenditure of labor and power, and 
with maximum efficiency. 

“Trackage of the future, which is the 
foundation of this machine, will be made of 
better and tougher steel and will be safer and 
more economical. This improved track along 
with less curvature and lighter grades will 
make it possible for a given unit of power to 
pull heavier trains. 

“The locomotive power of the future will be 
varied. There will be extensions of central 
station electrification on lines of very heavy 
traffic or of especially difficult operating con- 
ditions. There will be a greatly accelerated use 
of Diesel power in road passenger and freight 
service, and even more in switching. There 
may be steam-turbine or gas-turbine locomo- 


e 


tives; or it is conceivable that there may be 
locomotives using the power of atomic ex- 
plosion, but for a long while to come the bulk 
of the service will be accomplished by steam 
engines. 

“Cars will be made of lighter-weight, high- 
tensile metals, not so much for the purpose of 
increasing the speed of trains, as of decreas- 
ing their dead weight, so that a given unit of 
power may be able to perform a greater 
amount of transportation work. These light- 
weight cars will have improved draft gear 
and improved trucks to absorb and dissipate 
shocks and to enhance the smoothness of run- 
ning. They will have improved brakes to 
permit smoother handling.” 


—Report of Committee on Serv- 
ice and Facilities of Transporta- 
tion Agencies. 


On Uniform State Air Commerce Legislation 


ed fpr uniform bill herewith submitted 
proposes to limit regulation to com- 
mon carriers by aircraft. For discussion pur- 
poses, the first draft had provided also for 
the regulation of contract carriers and brokers. 
After full consideration the committee deter- 
mined that the need for contract carrier and 
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broker regulation is not now plainly apparent 
and that contract carrier regulation under 
present conditions might operate to retard the 
full and rapid development of aviation. 
“The only purpose for contract carrier 
regulation is to protect the stability of com- 
mon carriers against cut-throat competition. 
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The committee does not feel that air contract 
carriers will, within the reasonably near fu- 
ture, offer the scheduled operators any sub- 
stantial competition. While there is promise 
of considerable contract carrier operation after 
the war, it will be mainly of a different char- 
acter than that performed by common carriers. 
It may also be added that the committee feels 
that elimination of contract carrier regulation 


from the uniform bill will make the bill easier 
of passage by state legislatures. Where | 
conditions in individual states dictate the 
desirability of including contract carrier and 
broker regulation, the provisions relating there- 
to contained in the first draft of the uniform 
bill may be found useful as a guide.” 
—SpeciAL Report of Committee 
on Legislation. 


7 


On Safety of Transportation Operation 


coyour committee recommends that con- 
tinued study and attention be given 
safety of operation of transportation agencies, 
looking pretty much to the future rather than 
at the present situation, realizing that due to 
the war emergencies there are many conces- 
sions and allowances that have to be made at 
this time and a considerable amount of defer- 
ring of safety work which otherwise would be 
of importance to carry on or inaugurate as 
current work. Undoubtedly the situation will 
be considerably changed after the war period 
and we should give attention to the importance 
of making due preparation for the changed 
conditions. 

“Reviewing past history, particularly sub- 
sequent to World War I and also to the 
depression period which followed that war, we 
recall a number of public works which were 
created for the purpose of giving employment. 
While we hope that there will not be such a 


depression following this World War, un- 
questionably there will be employment prob- 
lems and, perhaps, a great activity in deferred 
public works. A considerable part of this 
should be directed to the improvement of pub- 
lic safety on our highways and railroads by 
the separation of grades and by protection at 
points where grade separations are not con- 
structed. 

“There is, perhaps, ample precedent for 
carrying out this program as a public works 
rather than as a direct burden upon the rail- 
road companies. The present aspect of this 
situation is that plans should be in process of 
preparation for comprehensive programs, both 
state and national, as soon as the situation 
permits this work to go forward.” 


—Report of Committee on Safety 
of Operation of Transportation 
Agencies. 


e 


On Uniform Bus Regulation 


(44 E desire to again call your attention 

to the fact that according to records 
which we have available there remain twelve 
(12) states that have no reciprocity for com- 
mon and contract interstate bus operations, 
that ten (10) states have no reciprocal pro- 
visions for common or contract bus operations 
either in interstate or intrastate commerce, 
eight (8) states have no reciprocity covering 
interstate common or contract truck opera- 
tions, and eighteen (18) states have no 
reciprocity for common or contract operations 
either in intra or interstate commerce. Many 


of the states which do grant reciprocity do 
so to a very limited extent. In the opinion of 
the committee, each of these states has a very 
definite responsibility itself to study its own 
regulations in relation to those of its neighbor 
and to harmonize them as much as possible. 
Unless this is done we can have but faint hope 
in the success of our efforts to avert Federal 
regulation.” 


—Report of Special Committee to 
Promote Uniformity of Regula- 
tions Affecting Motor Carriers. 





Commissioner Smith Hits Critics 


SUMMARY of the report of the 
NARUC Committee on Deprecia- 
tion appeared in Pustic UTILITIES 
ForTNIGHTLY, November 23, 1944, is- 
sue, page 698. The chairman of the com- 


771 


mittee, however—Commissioner Nelson 
Lee Smith of the Federal Power Com- 
mission — made an explanatory address 
to the Omaha-convention on November 
14th explaining the work of his group 
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during the period of transition from retire- 
ment reserve to depreciation accounting un- 
der all the various combinations of circum- 
stances which might obtain. On the other 


and condemning efforts of critics to dis- 
credit the committee’s 1943 and 1944 re- 
ports. Commissioner Smith said: 


In the opinion of the committee, and in 
the judgment of many others who have re- 
viewed it, the 1944 report meets squarely 
and fairly the criticisms which have been 
directed at certain features of the 1943 re- 
port, to which it serves as a supplement, 
clarifying points which, upon further con- 
sideration of the comments and suggestions 
received, appeared to require amplification 
or further explanation. Taken together, the 
two reports should afford a helpful body 
of principles to guide the respective com- 
missions in dealing with the problem of de- 
preciation, as they encounter it in particular 
cases—always with due regard, to quote the 
1943 report, “to what is equitable and feasi- 
ble under the circumstances” and “in accord- 
ance with the facts in each case.” I trust 
that the association will now see fit to rec- 
ognize it as such and that, in the light of all 
the recent sniping at these reports, it will, 
by appropriate action later in this meeting, 
give to the committee and its work the vote 
of confidence which it deserves. 


In discussing the two reports, Com- 
missioner Smith continued : 


Now, taking the two reports together, 
what is it that the committee really recom- 
mends? The 1943 report contained a sum- 
mary, which has been more referred to than 
has the text and has often been quoted and 
not infrequently misquoted out of context. 
It is largely because of this that there has 
been so much misunderstanding of the true 
position of the committee. For example, de- 
spite the language quoted just above, it has 
been widely represented that the committee 
recommends a so-called retroactive treat- 
ment of depreciation which would be mani- 
festly inequitable under certain circum- 
stances. This point was stressed particularly 
in a very clear and direct memorandum filed 
by the American Gas Association. In effect 
they said, “we note what you say about 
treating individual cases equitably in accord- 
ance with the particular circumstances sur- 
rounding them, but we are skeptical of these 
reassuring generalities in view of other 
statements in the report.” Or, to put the 
matter more bluntly, they questioned our 
good faith in making those statements. 

In saying that, I am not necessarily quar- 
reling with our critics; perhaps we should 
have been more explicit. However that may 
be, the criticism has served a very useful and 
constructive purpose, for the 1944 report 
spells out the matter just as fully and clearly 
as it is possible to do. No single, rigid for- 
mula is advocated, for none could be fairly 
applied to the difficult question of how to 
deal with inadequate or excessive reserves 


DEC. 7, 1944 


hand, by its treatment of examples at both 
extremes and by its discussions of the con- 
siderations to be taken into account in deal- 
ing equitably with the types of cases lying 
between these extremes, the committee in its 
1944 report makes abundantly and specifi- 
cally clear its sincerity when it says that prin- 
ciples of equity should control. 


I" stating his committee’s general pref- 
erence for the straight-line method of 
depreciation, Commissioner Smith said: 


Depreciation is viewed as an economic 
problem, not exclusively within the province 
of either the engineer or the accountant, but 
calling for the best possible application of 
the techniques of both in estimating service 
lives realistically and in recording deprecia- 
tion in terms of the cost of plant and in ac- 
cordance with the requirements of the uni- 
form system of accounts, rather than on 
the long-outmoded and discredited retire- 
ment basis. A large segment of the utility 
industry is now following this practice, with 
the result that the electric utilities, for ex- 
ample, have been able to boast of the im- 
provement in recent years of both annual 
charges and reserves, which had so greatly 
strengthened their credit and the position of 
their investors. The age-life basis of de- 
preciation is recommended, not as an arbi- 
trary formula for uniform application with- 
out regard to the past and probable future 
of the particular property, but as a guide to 
informed judgment in lieu of the horseback 
appraisals of “observed depreciation” so 
familiar to all who have participated in rate 
proceedings. That the sinking-fund method 
can sometimes be useful is recognized, but 
the straight-line method is generally pre- 
ferred for accounting, financial, and regula- 
tory purposes, both because of its greater 
simplicity and realism in application and be- 
cause of its conservatism in not deferring 
the accrual of the reserve until it may be 
too late, as a practical matter, to recover 
the capital which has been used up in ren- 
dering the service. Here again the great pre- 
ponderance of present utility practice is in 
accord with the committee’s position. 


the conclusion of his address, Com- 


T 

A missioner Smith moved the adoption 
of a resolution “recommending” his com- 
mittee’s report for the “guidance” of as- 
sociation members. On motion of Com- 
missioner McConnaughey of Ohio, how- 
ever, the association adopted a substitute 
resolution which merely accepted the re- 
port for “distribution.” 
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NARUC Meeting in Omaha 


HE 1944 war conference of the Na- 

tional Association of Railroad and 
Utilities Commissioners was opened at 
the Fontenelle hotel in Omaha on the 
morning of November 14th. The wel- 
coming address was given by Mayor 
Dan B. Butler of the city of Omaha and 
Duane Swanson, chairman of the host 
commission — Nebraska State Railway 
Commission. The Honorable George C. 
McConnaughey of the Ohio commission 
responded on behalf of the association 
as its first vice president. The retiring 
president, Wade O. Martin of Louisiana, 
gave his address in which he emphasized 
the need for harmony between Federal 
and state boards for the preservation of 
our dual system of regulation. 

After roll call by Secretary Ben 
Smart, Vice President McConnaughey 
made the report of the executive commit- 
tee and submitted the proposed order of 
business. During the afternoon session 
there was the report of the special war 
committee by its chairman, Judge Wal- 
ter R. McDonald of the Georgia commis- 
sion. Director J. Monroe Johnson of the 
Office of Defense Transportation dis- 
cussed war transportation. Chairman R. 
W. Peterson of the Wisconsin commis- 
sion discussed the transitional problems 
of gas and electric companies from a 
war to a peace economy, stressing the 
need for promotional rates and sales ef- 
fort, together with improved public rela- 
tions. Regarding the same subject with 
respect to telephone companies, Commis- 
sioner Ray C. Wakefield of the FCC 
pointed to the need for more rural tele- 
phone service and the prospective expan- 
sion of telephone service in the field of 
radiotelephony. 


| E pce this session also, Commis- 
sioner Nelson Lee Smith of the 
FPC reported as chairman of the com- 
mittee on depreciation and Commissioner 
Francis M. McKeown of the Massa- 
chusetts Department of Public Utilities 
reported as chairman of the committee 
on rates of public utilities. 

During the morning of the second 
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day of the convention, Chairman Frank 
E. Southard of the Maine Public 
Utilities Commission gave his commit- 
tee report as chairman of the committee 
on progress in the regulation of trans- 
portation agencies. The assistant solici- 
tor general of the association, Frederick 
G. Hamley, led the discussion in the 
morning on the subject of air transport. 
Judge Walter R. McDonald presented 
the report of the committee on legisla- 
tion. Commissioner C. B. Sexton of the 
Nevada commission presented the re- 
port of the committee on codperation be- 
tween state and Federal commissions. 
Fred Kleinman of the staff of the II- 
linois commission presented the report 
of the committee on accounts and statis- 
tics. Commissioner Claude H. Swain of 
New Hampshire presented the report of 
the committee on uniform motor freight 
and railroad classification. 

During the afternoon session Homer 
Hoch of the Kansas Supreme Court led 
the discussion on the possibilities of 
separating the judicial and administra- 
tive functions of regulatory commissions. 
Reports presented during this session 
were the committee reports on proposed 
constitutional amendments by Vice Pres- 
ident McConnaughey, the committee on 
rates of transportation agencies by 
Commissioner C. A. Merkle of South 
Dakota, the committee on service and 
facilities of transportation agencies by 
Director Charles F. Schaefer of the 
Washington Department of Public Serv- 
ice, the committee on safety of operation 
of transportation agencies by Commis- 
sioner C. L. Doherty of South Dakota, 
the committee to promote uniformity of 
regulations affecting motor carriers by 
Commissioner Harry M. Miller of Ohio. 

At the afternoon session of the third 
day the election of officers took place at 
which George C. McConnaughey was 
elected the new president; Chairman 
John D. Biggs of the Illinois commission 
was elected first vice president; and 
Duane Swanson of the host commission 
was elected second vice president by a 
17-to-15 vote. 
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Supreme Court Grants Reviews 


HE United States Supreme Court on No- 

ember 13th decided to review four cases 
involving natural gas rates put into effect by 
the Federal Power Commission in western 
states. One case involves the Panhandle Eastern 
Pipe Line Company which challenged the 
power of the FPC to institute rate reductions. 
The Colorado Interstate Gas Company, 
Canadian River Gas Company, and Colorado- 
Wyoming Gas Company are involved in the 
three other rate order cases which the court 
has decided to pass upon. 

American Power & Light Company was 
granted a review in its case against the Securi- 
ties and Exchange Commission challenging a 
commission order involving the reorganization 
of Florida Power & Light Company, Ameri- 
can Power & Light, a subsidiary of Electric 
Bond and Share, which controls Florida 
Power. The commission ruled that American 
was not a “person or party aggrieved” within 
the meaning of the Public Utility Holding 
Company Act. American charges that the SEC 
order deprived it of any benefit from distribu- 
tion of dividends under the reorganization. 

The court also decided to review a lower 
court ruling sustaining an order of the Cali- 
fornia Railroad Commission directing the 
Market Street Railway to reduce its passenger 
fares from 7 cents to 6 cents. 


“Seven-TVA” Plan Revived 


RESIDENT Roosevelt, at his news conference 

on November 14th, voiced renewed recom- 
mendation of a division of the country into 
seven watershed areas for the development of 
navigation, flood control, irrigation, and hydro- 
electric power on the pattern of the Tennessee 
Valley Authority. 

He also reiterated his advocacy of the St. 
Lawrence seaway project, soon to be con- 
sidered by the Senate. He did not care, he 
said, whether approval came through legisla- 
tion or a treaty with Canada. Although he 
indicated that he hoped the seaway amend- 
ment to the pending Rivers and Harbors Bill, 
sponsored by Senator Goerge D. Aiken, Re- 
publican of Vermont, would be passed, the 
President did not designate it as “must” legis- 
lation. 

In discussing the 7-watershed area de- 


DEC. 7, 1944 


The March of 
Events 


velopments, which he first urged in 1936, Mr. 
Roosevelt recounted some of the obstacles to 
the plans. One obstacle, he said, was that each 
state in an area wanted a voice on everything 
which affected the whole flow of a river pass- 
ing through a number of states. This attitude, 
he observed, must be reconciled if watershed 
areas are to be developed. It was reconciled, 
he added, in the matter of the TVA 

There was a division of thought, he pointed 
out, in the Missouri valley, for which an au- 
thority is sought in pending legislation. Along 
the upper river, he said the principal desire 
was for navigation, along the lower river for 
irrigation. 

Two groups of government engineers 
agreed last month on some phase of a proposed 
billion-dollar water development program for 
the Missouri river basin, but left to Congress 
the major decisions. In a written compact 
made public by Senators Overton, Democrat 
of Louisiana, and O’Mahoney, Democrat of 
Wyoming, Army and Reclamation Bureau en- 
gineers announced agreement on the size and 
location of the scores of dams in the project. 

Nothing was said in the document, however, 
regarding the amount of water to be reserved 
for navigation and the amount of control 
which should be exercised by the states over 
the waters within their boundaries. 

These were the major controversies in the 
long hearings last spring on the House-passed 
Rivers and Harbors and Flood Control bills, 
now waiting Senate action. Nor was there any 
discussion of the over-all authority for the 
valley or which agency should build the dams, 
or how the new power should be sold. 

In their agreement, the Army Engineers 
recognized the responsibility of the Army’s 
representatives to determine reservoir capaci- 
ties for navigation and flood control; of the 
Reclamation Bureau for determining reservoir 
capacities for irrigation; and both groups 
agreed upon “the importance of the fullest 
development of the potential hydroelectric 
power in the basin consistent with other bene- 
ficial uses of water.” 

They found themselves already in agree- 
ment on plans for the upper Missouri basin, 
one minor tributaries, and the lower Missouri 

asin. 

They accepted the Reclamation plan for de- 
velopment of the Yellowstone river basin iti 
Montana and Wyoming, by a series of 27 
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small reservoirs instead of 2 large ones. 

They agreed on the Army’s proposal for 
multiple-purpose dams—near Garrison, North 
Dakota, to store 17,000,000 acre feet of water 
and at Gavins Point, near Yankton, South Da- 
kota, to store 200,000 acre feet, but eliminated 
the Army’s proposed Oak Creek dam of 6,- 
— acre feet near Mobridge, South Da- 

ota. 

The Reclamation service’s proposal for a 
high dam at the Oahe site near Pierre, South 
Dakota, was approved to permit storage of 
water for irrigation of 750,000 acres of land 
in the James river basin. The Army had recom- 
mended 6,000,000-acre-feet storage. 

The Fort Randall dam, near Wheeler, South 
Dakota, was limited to 5,100,000-acre-feet stor- 
age, as suggested by the Reclamation Bureau, 
to avoid interference with the Big Bend power 
plant, near the upper limits of the reservoir. 
The Big Bend project was accepted as “highly 
desirable in the ultimate development of the 
section.” 

The Reclamation Bureau’s proposed Bonny 
reservoir, on the south fork of the Republican 
river in Colorado, was substituted for the 
Hale site, four miles distant, to permit irriga- 
tion of about 6,500 acres of additional land. 


ICC Faces Test 


HE power of the Interstate Commerce 

Commission to force railroads in four 
states to decrease passenger coach fares for 
intrastate trips to the level charged interstate 
travelers was scheduled to be examined by the 
United States Supreme Court under an order 
issued November 13th. 

Kentucky, North Carolina, Tennessee, and 
Alabama protested against the ICC directive, 
saying that intrastate passengers would be 
forced to pay an additional $2,250,000 annually. 
Fred M. Vinson, Director of Economic Sta- 
bilization, and Chester Bowles, head of the Of- 
fice of Price Administration, said the increase 
would be inflationary. But two Federal District 
courts rejected these contentions, and now the 
Supreme Court will decide the issue. 


Rate Rise Sought 


TS Columbia Gas & Electric Corporation 
on November 14th announced that it in- 
tended to ask the Federal Power Commission 
for approval of rate increases in charges for 
gas sold wholesale to associated companies. 
Increased costs of well drilling and other 
operations were cited by the corporation as 
necessitating higher rates, despite the fact that 
the Columbia system has contracted to receive 
gas deliveries outside of the fields in which it 
operates. 

Stuart M. Crocker, president, in a quarterly 
letter to stockholders said higher rates would 
be necessary, although he pointed out that the 
staff of the Federal Power Commission has in- 


sisted that rates should be reduced rather 
than increased, Certain subsidiaries of the 
Columbia system, he added, already have gone 
on record before the commission as “request- 
ing and undertaking to justify substantial in- 
creases in existing rate schedules.” 

Mr. Crocker also disclosed that the Colum- 
bia system is now taking deliveries of natural 
gas from the new Tennessee Gas & Transmis- 
sion Company pipe line in West Virginia. This 
line, completed on October 31st, originates in 
Texas and has a daily output of 200,000,000 
cubic feet of natural gas. 


WPB Lifts Restrictions 


| © gon gaan on purchases by power, gas, 
and water utilities of surplus war ma- 
terials, contained in utilities Order U-1, were 
lifted by the War Production Board recently. 
U-1-d and U-1-f have been amended to per- 
mit a more general use of copper tubing for 
underground water and gas service lines. 


General Counsel Appointed 


om E ror has been appointed general coun- 

sel of the power division of the Interior 
Department, a job held by two other New 
Dealers, Ben Cohen and Abe Fortas. 

A former member of the House of Repre- 
sentatives, Eliot tried to make a political come- 
back in Massachusetts, but was defeated in 
the state primaries. 


FPC Approves Proposals 


HE Federal Power Commission on Novem- 

ber 13th announced its order approving 
proposals by the United Fuel. Gas Company 
to eliminate from its gas plant accounts 
amounts totaling $41,825,647.79 representing 
write-ups, excess of book cost over actual 
legitimate cost of properties acquired from af- 
filiates, and other inflationary items. The dis- 
positions are to be effected principally through 
charges to capital surplus and to the reserve 
for depletion which, as carried on the com- 
pany’s books, includes $8,890,224.74 represent- 
ing provisions made from capital surplus and 
earned surplus for the purpose of retiring an 
— write-up of the company’s gas lease- 

olds. 

The original cost of United Fuel Gas Com- 
pany’s gas plant as of January 1, 1939, was 
reported to be $48,463,184.10. Thus the elimi- 
nation of $41,825,647.79 represents about 86 per 
cent in excess of the reported original cost of 
the company’s gas plant. 

United Fuel Gas Company, a subsidiary of 
Columbia Gas & Electric Corporation, with 
principal offices in Charleston, West Virginia, 
filed its proposed reclassification and original | 
cost studies of gas plant on July 13, 1944. In 
its studies the company classified $8,982,815.62 
in Account 100.5 (Gas Plant Acquisition Ad- 


775 DEC. 7, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


justments) and $32,842,832.17 in Account 107 
(Gas Plant Adjustments) or a total of $41,825,- 
647.79 in these two accounts. 

In a second order announced the same day, 
the Federal Power Commission approved pro- 
posals by Warfield Natural Gas Company, al- 
so a Columbia Gas & Electric subsidiary, to 
eliminate from its gas plant accounts a total 
of $85,711.45. The original cost of Warfield’s 
gas plant, as of January 1, 1940, was reported 
to be $13,482,925.77. 

In its proposed reclassification and original 
cost studies of gas plant, Warfield classified 
$68,261.15 in Account 100.5 (Gas Plant Ac- 
quisition Adjustments) and $17,450.30 in Ac- 
count 107 (Gas Plant Adjustments) or a total 
of $85,711.45 in the two accounts. The FPC’s 
order stated that of this total $68,261.15 repre- 
sented the excess of the Warfield Natural Gas 
Company’s book cost for certain properties 
acquired from an affiliate, United Fuel Gas 
Company, over the valid cost to the latter com- 
pany, and in accordance with the provisions of 
the Uniform System of Accounts should be 
classified in Account 107. In view of the fact, 
however, that the company proposes to dispose 
of the excess immediately by a charge to sur- 
plus, proper reclassification of the amount to 
Account 107 before disposition would not be 
directed, the order stated. 

In a third order dealing with accounting 
adjustments to be made by a Columbia Gas & 
Electric subsidiary, the FPC approved pro- 
posals by the Huntington Development & Gas 
Company to eliminate from its gas plant ac- 
counts a total of $5,950,976.47, which repre- 
sents about 136 per cent in excess of the $4,- 
357,860.54 original cost of the company’s gas 
plant reported as of January 1, 1939. The order 
stated that the amount to be disposed of con- 
sisted largely of inflation in the par value of 
securities issued by the company to associates 
over the cost of properties received in ex- 
change. In its reclassification and original cost 
studies Huntington classified $5,950,976.47 in 
Account 107. According to the order the com- 
pany’s proposed disposition of this amount 
of inflation, principally by charges to 
capital surplus, will create a deficit of $742,- 
523.55 in Huntington’s account designated 
“Special Capital Surplus” and the company 
was granted a period of six months in which 
to create a sufficient capital surplus to dis- 
pose of this deficit. 

The Cincinnati Gas Transportation Com- 
pany, a fourth Columbia Gas & Electric Com- 
pany filed with the FPC proposals to eliminate 


a total of $5,930,465.80 in inflation from its 
gas plant accounts. The original cost of the 
company’s gas plant as of January 1, 1940, 
was reported to be $4,482,485.09. Thus the 
elimination of $5,930,465.80 represents about 
132 per cent in excess of the reported original 
cost of the company’s gas plant. 


FPC Authorizes Bonds 


HE Federal Power Commission on No- 

vember 13th announced its order authoriz- 
ing the Community Public Service Company, 
Fort Worth, Texas, to issue within sixty days 
$6,000,000 principal amount of first mortgage 
3 per cent series A bonds, due 1969. The pur- 
pose of the issuance is to enable the company 
to refund its outstanding first mortgage bonds, 
4 per cent series due in 1964, in the principal 
amount of $6,805,000. Application for the au- 
thorization was filed by the Community Pub- 
lic Service Company on October 10, 1944, and 
was later amended by the company. 

The refinancing will enable the company to 
refund its outstanding debt at a substantial 
saving in interest, the FPC order stated. 

The Community Public Service Company 
furnishes electric, natural gas, water, and ice 
service in 191 communities with a total popula- 
tion of 175,000 in Texas, New Mexico, Ken- 
tucky, and Louisiana. Revenues from the sale 
of electricity represented about 73 per cent of 
total operating gross revenues for 1943. 


Gas Pipe Line Proposed 


HE Metropolitan Natural Gas Company 

recently proposed a large 26-inch pipe line 
to transport natural gas from the Permian 
basin of west Texas and New Mexico to Los 
Angeles, California, costing $40,000,000, with 
— we capacity of 350,000,000 cubic feet 
a day. 

Winkler county, in western Texas, will be 
the location of a large field compressor sta- 
tion, while C. V. Lyman, Midland, proposes 
to erect a natural gasoline plant to operate 
in conjunction with the proposed pipe line. 

Chester A. Ring, Jr., president of Metro- 
politan, recently returned to Midland, Texas, 
from a trip to the Pacific coast, where he in- 
vestigated markets for the gas now being 
wanted in the Permian basin. 

Arrangements have been concluded with 
Lyman for the supply and delivery of approxi- 
mately 200,000,000 cubic feet of gas a day, 
which is estimated the initial load of the line. 


Arkansas 


Co-op Seeks AP&L Territory 


ECLARING that the Arkansas Power & 
Light Company has refused to extend 
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rural lines at the request of prospective cus- 
tomers in Jackson and Independence counties, 
the Farmers Electric Codperative Corporation 
filed application with the state utilities com- 
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mission on November 14th for a certificate to 
build and operate its own lines. 

The co-op, which said it owns and operates 
234 miles of rural extensions in Jackson and 
Woodruff counties, serving 690 customers un- 
der a certificate granted by the commission in 
1937, asked for allocation of territory in Jack- 
son and Independence counties granted to 
AP&L in 1937. 

The co-op proposes to build 71.25 miles of 
electric distribution lines to serve 263 custom- 
ers at an estimated cost of $62,345 and an esti- 
mated annual revenue of $5,523. 

The AP&L filed with the commission on the 
same day amended applications for territory in 
three counties where the company was ordered 
October 30th by the utilities commission to 
make new surveys on the basis of two cus- 
tomers and one prospect per mile of line. 

The amended applications include Inde- 
pendence county: for allocation of territory 
for 117.95 miles of line to serve 576 customers 
at estimated cost of $142,320 and annual rev- 
enue of $18,735. Jefferson county: for alloca- 
tion of territory for 81.7 miles to serve 290 
customers at estimated cost of $65,360 for an- 
nual revenue of $8,648. Jackson county: for 


allocation of territory for 82.2 miles of line to 
serve 291 customers at estimated cost of $65,- 
760 for annual revenue of $9,210. 


Loses Tax Fight 


HE state supreme court on November 6th 

ruled that the Memphis Natural Gas Com- 
pany is not solely engaged in interstate com- 
merce because it owns property in Arkansas 
and must pay the Arkansas tax on income 
from that part of its holdings. 

A 5-to-2 decision reversed a judgment of 
Pulaski County Chancery Court dismissing an 
income tax claim of $6,654.77 against the cor- 
poration for the years 1932-41. 

The opinion noted that the corporation op- 
erates a pipe line from Louisiana running 
through southeast Arkansas, has a compressor 
station at Wilmot, Arkansas, and sells gas 
wholesale to the Arkansas Power & Light 
Company. 

The supreme courts of Mississippi and Ten- 
nessee found the utility subject to the income 
tax laws of their states, the decision said. 

Justices Frank Smith and Ed McFaddin dis- 
sented. 


Florida 


FPC Postpones Hearing 


HE Federal Power Commission on Novem- 
ber 10th announced its postponement to 
December Ist of the hearing previously set 
. for November 15th on the Florida Power Cor- 
poration’s proposed rate increase for the sale 
of electric energy to the city of Quincy. The 
hearing will take place in Washington, D. C. 
In its order of August 14th the FPC sus- 


pended the rate schedule filed by the Florida 
Power Corporation until January 15, 1945, 
stating that the proposed rate schedule, intend- 
ed to supersede the one now in effect, might 
result in “excessive rates or charges to the city 
of Quincy.” 

The city of Quincy purchases its entire re- 
quirements of electric energy from the Flor- 
ida Power Corporation. The municipality 
serves at retail 1,200 customers. 


Illinois 


Court Sets Hearing Date 


pees Judge Michael L. Igoe recently set 
November 29th as the deadline for prep- 
aration of a reorganization plan for the Chi- 
cago Surface Lines and fixed December 11th 
as the date for hearings. 

He also distributed to trustees of the Sur- 
face Lines and other interested parties, a list 
of suggestions for working out the new plan 
of unification of the Lines and Rapid Transit 
Company. 

Under one plan the bond issues of the new 
company would consist of $45,000,000 first 
mortgage 4 per cent bonds, series A, to be dis- 
tributed to first mortgage bondholders of the 
Surface Lines, $33,262,020 first mortgage 44 
_ per cent income bonds, series B, to be allotted 

to the Surface Lines, and $7,002,290 first 
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mortgage 44 per cent income bonds, series B, 
to be allotted to Rapid Transit bondholders. 

The $45,000,000 of 4 per cent series A bonds 
represents an increase of 20 per cent in the 
amount awarded Surface Lines’ first mortgage 
bondholders to compensate them for the reduc- 
= in the series from $72,718,350 to $45,000,- 

The court said that “it may be that in lieu 
of the additional allotment of $5,543,670 (20 
per cent) of income bonds to first mortgage 
bondholders a cash distribution can be made.” 

Under cash distribution, bond issues of the 
new company would be $45,000,000 first mort- 
gage 4 per cent bonds, series A; $27,718,350 
first mortgage 44 per cent income bonds, series 
B (allotted to Surface Lines) ; and $7,002,290 
first mortgage 44 per cent income bonds, series 
B (allotted to Rapid Transit). 
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Kentucky 


REA Plans Expansion 


Fees postwar rural electrification ex- 
pansion program to serve more than 
46,600 new consumers and cost $15,500,000, was 
proposed by the Kentucky Rural Electric Co- 
Operative Corporation as managers and repre- 
sentatives of 25 rural electric codperatives met 
last month at Louisville to map a substitute 
program for that proposed by the Kentucky 
Utilities Company. 

Attacking the Kentucky Utilities Company’s 
application now pending before the state pub- 
lic service commission to build 704 miles of 
power lines in 64 counties, President H. Cur- 
tis Brown, Brandenburg, described the appli- 
cation as a “piecemeal program which would 
make complete coverage of rural areas im- 
possible.” 

“TIt-is obvious,” Brown declared, “that the 
Kentucky Utilities is attempting to grab off 
the more populous unelectrified communities in 
those 64 counties, and thus prevent the forma- 
tion of economically sound rural electric sys- 
tems which would serve the less thinly settled 
communities as well.” He said the lines pro- 
posed by the company would serve only 4,246 
customers in the 64 counties, or an average of 
six consumers per mile. 

REA-financed lines in Kentucky at present 
have only 3.5 consumers per mile and that aver- 
age will be still lower when postwar expansion 
begins. 

Brown said the Kentucky codperatives will 


begin work to fight the application at the com- 
mission hearings, which begin December 10th 
in Frankfort. As an alternate, the 25 codp- 
eratives will present a program based on area 
coverage. 

“This program will include broad compre- 
hensive surveys of all unelectrified areas, and 
mapping of distribution lines with the ulti- 
— aim of serving the complete area,” he 
said. 


Saving through Municipal 
Operation 


A SAVING to consumers of $240,000 a year 

through operation of a municipal electric 
system in Paducah, using Tennessee Valley 
Authority power, was declared possible in a re- 
port to the city board of commissioners by the 
Chicago firm of Alvord, Burdick & Howson. 
There was no comment by the commissioners. 

The report valued the Kentucky Utilities 
Company’s property in Paducah, not including 
a generating plant at the Illinois Central shops, 
at $2,050,000. 

The city commission asked for the report to 
determine whether purchase of KU properties 
would be advisable. 

The city commission also formally accepted 
the Lexington Railway Company’s offer to pay 
$7,000 for the Paducah motorbus franchise, and 
gave D. D. Stewart, owner and president, five 
days to submit acceptance formally in writing. 


Maryland 


Decides against Union 


HE National Labor Relations Board last 

month decided that the Brotherhood and 
Union of Transit Employees of Baltimore is 
a continuation of and successor to the old Inde- 
pendent Union of Baltimore Transit Company 
Employees, which was held to be company 
dominated and ordered disestablished by the 
NLRB. . 

Further, the NLRB ordered a collective bar- 
gaining election to be held within thirty days to 
determine whether the Baltimore Transit Com- 
pany employees should be ‘represented by the 
Amalgamated Association of Street, Electric 
Railway, and Motor Coach Employees, AFL. 

The Brotherhood and Union was specifically 
denied a place on the ballot in this election, 
which will determine whether or not the em- 
ployees wish to be represented by the Amalga- 
mated. 

Asserting that the position of the brother- 
hood “has no merit” and citing precedents in 
which such action had been taken in the past, 
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the National Labor Relations Board stated: 

“It would appear to be the position of the 
brotherhood that the board is powerless in a 
representation proceeding to deny any union a 
place on the ballot on the ground that it is a 
successor to an organization previously ordered 
disestablished unless a finding of such succes- 
sorship is first made in a complaint proceeding. 

“Solely from the standpoint of effectuating 
the purposes of the act, we consider such a con- 
cept of the dual functions bestowed upon the 
board to be clearly erroneous. If such an in- 
terpretation of the act were valid, it is entirely 
conceivable that, in a given situation, a repre- 
sentation proceeding would be postponed in- 
definitely.” 

Discussing testimony presented in proceed- 
ings conducted several months ago by Horace 
A. Ruckel, NLRB trial examiner, which in- 
cluded the minutes of two mass meetings held 
by the old Independent Union last spring, the 
board said the minutes show that the meetings 
“were devoted almost exclusively to discuss- 
ing dissolution of the Independent and forma- 
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tion of a new union to succeed the Independent 
and defeat the Amalgamated.” 

Then the board cited testimony detailing the 
formation of the brotherhood and said the facts 


clearly demonstrated that the brotherhood “is 
merely a continuation of the Independent and 
that it must have appeared so to the em- 
ployees.” 


Michigan 


Edison Plea Denied 


| P pars > to dismiss the appeal of the De- 

troit Edison Company from a state public 
service commission order to rebate $10,450,000 
to its customers, Circuit Judge Archie D. Mc- 
Donald, of Hastings, on November 13th 
ordered the litigants to submit further argu- 
ments. McDonald, sitting in the Ingham 
County Circuit Court, upheld the Edison con- 
tention that the court must consider fully testi- 
mony taken by it before it issued its rebate 
, order. 

‘he court ordered attorneys for both parties 
to argue the relationship between voluminous 
testimony taken by the commission and evi- 
dence submitted to the court at a hearing early 
in October. 

Judge McDonald ruled that the Office of 
Price Administration had a legal right to in- 
tervene in the case in the interest of consumers. 

Edison appealed to the courts against the 
rebate order, seeking to overrule a commission 
decree that its revenues were excessive because 


it was liable to Federal excess profits taxes. 


City Denied Right to Cut Rates 


at HE city of Jackson is without power to fix 
gas rates of the Consumers Power Com- 
pany, and the rate dispute should be sub- 
mitted to the state public service commission, 
Circuit Judge George W. Des Jardins, of La- 
peer, ruled last month. 

The opinion, in a suit filed to determine the 
validity of an ordinance amendment enacted 
a year ago requiring a drastic cut in gas rates, 
held that rates can be fixed only by agreement, 
and not by ordinances. The court commented 
that the state public service commission was 
established to deal with disputes over utility 
rates. 

Leaving the way open for further action, the 
court said the city might request permission 
to file briefs on the questions of the commis- 
sion’s jurisdiction, and the applicability of 
opinions cited by the court to Jackson, which 
has a home rule charter. 


Mississipp1 


Gets Lower Gas Rate 


N® gas rates which went into effect with 
the Southern Natural Gas Company and 
the Vicksburg Municipal Gas Company on No- 
vember Ist will save citizens of Vicksburg over 
$16,180 annually, Mayor J. C. Hamilton stated 
recently in discussing the new contract which 
is to be effective following approval by the 
Federal Power Commission. 

“The savings to the Vicksburg Municipal 
Gas Company will be passed along to residen- 


tial gas consumers and also to those on com- 
mercial meters, automatically increasing ac- 
cording to consumption,” stated the mayor. 

Mayor Hamilton explained how the city had 
been benefited by taking over operation of 
the gas company and how it was possible for 
consumers to get lower rates through owner- 
ship of the utility by the city. He explained the 
$7,500 borrowed to help pay for the gas com- 
pany had been repaid and that the city now had 
a sinking fund in the gas company reserve of 
over $40,000 


Missouri 


Construction Program 
Announced 


A Union Electric Company construction 

program calling for expenditure of nearly 
$100,000,000 in the St. Louis area in the 10-year 
period following the end of the war was an- 
—— last month by J. W. McAfee, president 
of the company. 
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The first step contemplated is enlargement 
of the Venice power plant to add 120,000 horse- 
power to its 200,000-horsepower generating 
capacity. This will make necessary a propor- 
tionate increase in transmission facilities. 

Dust collectors are to be installed at the 
Cahokia plant, where one stack had been 
equipped for smoke elimination when restric- 
tions on materials halted the work. The re- 
maining five stacks will be similarly equipped 
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when this type of construction is permitted. 
Additional boiler installations and general 
improvements will be made at the Ashley plant. 
Toward the end ‘oi the 10-year period, replace- 
ments will be made at Cahokia, possibly involv- 
ing additional capacity. Some improvements 
also are contemplated in Iowa and Illinois ter- 
ritory in the vicinity of Keokuk dam. 
Tentative plans call for expenditure of ap- 
proximately $45,000,000 for constructing new 
facilities and replacing old equipment in the 
period from 1945 to 1950, with additional work 
in extending power lines ‘and i improving facili- 
ties bringing the total investment to nearly 
$100,000,000 by the end of ten years. 


“This program will not only reémploy our 
own men and women now in the armed serv- 
ices, but will provide hundreds of additional 
jobs,” McAfee declared. 

“Curtailment of war production after vic- 
tory in Europe will reduce the amount of elec- 
tricity required by war industries, but at the 
same time will permit resumption of the manu- 
facture of electric appliances which go into 
homes served by Union Electric,” he pointed 
out, adding that the company’s plans were 
predicated upon a readjustment period follow- 
ing defeat of Japan, leading “within a reason- 
able period” to expanded industrial activity 
to fill deferred consumer needs. 


Nebraska 


FPC Grants Districts 
Opportunity 


HE Federal Power Commission on Novem- 

ber 13th announced its postponement to 
January 15, 1945, of the hearing previously set 
for November 28th at Washington, D. C., on 
(1) applications filed by the Loup River Public 
Power District, Columbus, for reconsideration 
of the commission’s earlier orders denying ex- 
emption from payment of annual charges due 
under the license for Project No. 1,256, and 
(2) similar applications filed by the Central 
Nebraska Public Power and Irrigation Dis- 
trict, Hastings, concerning FPC orders deny- 
ing exemption from payment of annual charges 
under the license for Project No. 1,417. As 
originally scheduled, the hearing was for con- 
sideration of exemption from 1943 charges 
only but the recent orders broaden it to include 
the licensees’ applications for exemption from 
payment of 1942 charges. Postponement of the 
hearing was granted by the FPC in response to 
requests from the two public power districts. 
The annual charges under the license for 
Project No. 1,256 amount to $3,948.73 for 1943 
and $4,275.78 for 1942. For Project No. 1,417 
they are $7,344.10 for 1943 and $3,922.15 for 
1942, The FPC orders denying exemption 
stated that the licensees are municipalities 
within the definition of § 3(7) of the Federal 
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Power Act and are entitled to claim exemption 
from payment of annual charges under §10(e) 
of the act. 

Both licensees based their applications for 
exemption on the ground that all of the power 
generated by the projects was sold to the pub- 
lic without profit, that part of the power gen- 
erated was used for state and municipal pur- 
poses, and that the licensees under the laws of 
Nebraska cannot make a profit. The licensees, 
with the Platte Valley Public Power and Irri- 
gation District (licensee for Project No. 1,- 
835), jointly distributed most of the electric 
energy generated at these projects through the 
Nebraska Public Power system, which also 
disposed of power from other power plants. 

Project No. 1,256 is located on the Loup 
river in Nebraska and has an installed capacity 
of 63,600 horsepower. Project No. 1,417, 
located on the Platte and North Platte rivers, 
has an installed capacity of 78,000 horsepower. 


Voters Reject Plan 


aren voters last month rejected the pro- 

posal of the city commissioners to take 
over Consumers Public Power District distri- 
bution lines by condemnation. 

With seven precincts complete and incom- 
plete returns from one precinct, the total vote 
= the condemnation was 2,539 and 1,495 

or it. 


New York 


Wins Rate Increase 


HE state public service commission on 
November 8th announced the granting of 
a temporary increase in rates of the Brooklyn 
Borough Gas Company, amounting to an aver- 
age rise of slightly less than 10 cents a month 
to the company’s 90,000 consumers in Brook- 
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lyn. The new rates become effective December 
Ist and will be in force through November 
30, 1945. : 
The company asked for a flat 5 per cent in- 
crease that would have amounted to an annual 
increase of $139,000. Under the commission’s 
decision the temporary rise will amount to 
about $72,600 annually, yielding the company 
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additional operating revenue of $42,000, after 
Federal taxes. 

Under the decision the company will be per- 
mitted to charge 3 cents a thousand cubic feet 
in addition to the amount charged under exist- 
ing rate schedules. The ruling, which was 
unanimous, was based upon recommendations 
of Commissioner George A. Arkwright, who 
conducted hearings on the company’s applica- 
tion for a 5 per cent increase in rates. 


Rate Savings Estimated 


U sERS of gas, electric, and telephone services 
saved more than $1,000,000 in the last 
year because of lowered rates which have been 
agreed to through the efforts of the state pub- 
lic service commission, according to records 
released in Albany last month. Many of the 
reductions of rates have been accomplished 
without the formality of cases before the com- 
mission. Negotiations with representatives of 
the commission and officials of the corporations 
have resulted in a saving of $1,083,050 and 
more are in process, it was reported. 

The New York State Electric & Gas Cor- 
poration reduced its rates for residential, gen- 
eral, and power uses by $393,100; the New 
York Telephone Company lopped off $320,000 
from its night telephone toll rate. 

Various bus lines have reduced their rates 
through negotiations also, it was said. 

Voluntary reductions amounting to $65,034 
have been made by several corporations. 


Fare Drive Renewed 


HE Citizens Transit Committee, headed by 

former Corporation Counsel Paul Win- 
dels, last month announced its intention to re- 
new its efforts to get the state legislature to 
pass a bill under which the city of New York, 
by local law, could create a transit authority 
with power to rehabilitate the subway system 
and to charge a self-sustaining fare not to ex- 
ceed 10 cents. A similar bill died in com- 
mittee in the 1944 legislature. 

The committee made public an illustrated 
booklet in which it put forth its case for a 
higher fare and the administration of the sub- 
ways by a transit authority. The booklet, which 
discusses in detail the city’s $41,000,000 rapid 
transit deficit and the alleged inadequacy of 
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operation and equipment on the subway lines, 
attributes existing evils in connection with the 
lines to “one single cause—politics.” Political 
considerations alone, the booklet charges, have 
prevented abandonment of the 5-cent fare. 

The committee’s announcement that it would 
again seek legislation paving the way for a 
higher fare was made at the same time that 
Controller Joseph D. McGoldrick made public 
a report in which he warned that diminishing 
returns from subway operation would operate 
to increase the basic real estate tax rate. 

The announcement coincided also with the 
beginning of a campaign by the Transport 
Workers Union to enlist public support for its 
appeal for substantial wage increases for many 
of the 32,000 employees of the unified transit 
line. 


Supreme Court Upholds ICC 


TT United States Supreme Court on 
November 13th upheld a decision of the 
Interstate Commerce Commission authorizing 
the New York Central Railroad to abandon its 
Yonkers branch line. 

The New York State Public Service Com- 
mission, the city of Yonkers, and John W. 
Tooley, Jr., as president of the Committee of 
Yonkers Commuters, asked the high tribunal 
review. The line extends three and one-tenth 
miles between Getty Square in Yonkers and 
Van Cortlandt Park Junction in New York 
city. 

The commission first authorized abandon- 
ment of the branch in 1940, but the Supreme 
Court at that time ruled that the ICC had failed 
to make proper findings as to its jurisdiction 
in the case of this line, which is wholly within 
one state. The ICC then reopened the case, 
took more evidence, and again authorized 
abandonment. The United States District Court 
in New York city refused to set aside the 
ICC’s latest order, the court finding that 
“there is quite adequate evidence of purely 
physical connection here between the local and 
the through lines of the New York Central to 
uphold the jurisdiction of the commission and 
the others appealing from this finding.” 

The Supreme Court issued its order affirm- 
ing the ICC findings after examining records 
in the case filed with the tribunal and without 
hearing oral argument. 


Oklahoma 


Utility Faces State Ouster 


OMPLETE dissolution of the Oklahoma Gas 
& Electric Company, the state’s largest 
utility company, on the grounds that its charter 
was issued forty-two years ago in technical 
violation of Oklahoma territorial laws, was 
sought in a suit filed in district court at Ard- 
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more by Rutherford Brett, Carter county at- 
torney. 

Brett said he and his assistant, Gerald S. 
Tebbe, filed the suit on November 6th in Ard- 
more. 

George A. Davis, president of OG&E, said 
he had been notified of the suit, which he de- 
scribed as an attempt “to cancel the charter of 
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the Oklahoma Gas & Electric Company, and 
seeking to oust the company from doing busi- 
ness in the state.” 

A copy of the petition in the hands of Robert 
M. Rainey and Streeter B. Flynn, attorneys 
for OG&E, attacked the utility company’s 
charter on the allegation that it was issued in 
1902 for a period of fifty years when territorial 
statutes provided a 20-year limit for such 
charters. 


The suit asked that a receiver be appointed 
for the utility company, now serving 223 com- 
munities in Oklahoma with a gross business of 
approximately $16,500,000; that its charter be 
canceled; and its business wound up in Okla- 
homa. 

Brett said, in addition to the attack on the 
charter, the suit also alleged “fifteen or six- 
teen other reasons” for cancellation of the 
OG&E charter. 


Oregon 


League Protests “Reduction” 


peers of a utility company plan of 
rate reduction which involved “deducting 
a variable amount” from monthly statements 
was expressed in a resolution passed by the 
Public Ownership League of America in a 
meeting held last month in Portland, it has 
been reported. 

“Several private power companies operating 
in the Pacific Northwest have instituted a prac- 
tice of refunding to their users a part of their 
overcharge for electric power by deducting a 
variable amount from some monthly state- 


ment,” explained the resolution, which contend- 
ed that “the amount refunded represents a 
very small percentage of the total overcharge, 
covers irregular periods, and the practice is 
actually used by them as an appeasement to 
forestall public action to obtain low-cost elec- 
tric current.” 

The resolution asked that the public utilities 
commissioner of Oregon “‘proceed immediately 
to hold a public rate hearing to definitely es- 
tablish a fair rate base and a reasonable return 
on their valuation, and eliminate existing dis- 
criminatory rates in territory served by the 
Portland General Electric Company.” 


Pennsylvania 


Elimination of Write-ups 
Approved 


HE Federal Power Commission on No- 
vember 13th announced its order (1) ap- 
proving proposals by the Pennsylvania Power 
Light Company, Allentown, to eliminate 
from its electric plant accounts a total of $52,- 
158,072.54 and (2) directing the company to 
submit before December 1, 1945, revised re- 
classification and original cost studies on $144,- 
776,435.22 remaining on its books as of Jan- 
uary 1, 1937. The company’s proposals were 
filed in response to the FPC’s show-cause or- 
der of December 17, 1943, and after confer- 
ences between representatives of the company 
and the commission’s staff had been held on 
several occasions. ‘ 

The FPC order announced last month stated 
that since January 1, 1937, the Pennsylvania 
Power & Light Company has already disposed 
of $14,003,673.57 in excess of original cost by 
charges to earned surplus and other balance 
sheet accounts for the most part pursuant to 
earlier orders of the commission. These pre- 
vious dispositions, plus the $52,158,072.54 now 
to be disposed of, represent an aggregate elim- 
ination of $66,161,746.11, the approximate 
amount originally proposed in staff report, or 
about one-third of the company’s total utility 
plant account as of January 1, 1937. 
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FPC Authorizes License 


HE Federal Power Commission on No- 

vember 16th announced its order authoriz- 
ing the issuance of a Federal license for a 
period terminating in 1970 to the Metropolitan 
Edison Company of Reading, for the operation 
and maintenance of the York Haven hydroelec- 
tric project (Project No. 1888) across the Sus- 
quehanna river at a point near York Haven, 
Pennsylvania. 

The development includes a main dam about 
4,970 feet long and 10 feet high, a secondary 
dam and powerhouse containing 20 main gen- 
erating units having an aggregate installed ca- 
pacity of 19,620 kilowatts. 

In its order issuing the license the commis- 
sion stated: “Upon further regulation of the 
river upstream from the project and an in- 
crease in the low-water flow, the project site 
can be redeveloped or a new development can 
be made in this general region to utilize more 
of the water resources available; but until such 
further flow regulation, and under present cir- 
cumstances and conditions, subject to the terms 
of the license hereinafter required, the project 
is best adapted to a comprehensive plan for im- 
proving and developing the Susquehanna river 
for the use and benefit of interstate commerce, 
for the improvement and utilization of water- 
power development, and for other beneficial 
public uses, including recreational purposes.” 
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Construction of the York Haven plant was 
begun about 1901, and the first portion was put 
into operation in August, 1904. After the last 
unit of the dam across the main channel of the 
Susquehanna was completed in 1914 no major 
construction was undertaken until 1918 when 
construction of a secondary dam, across the 
east channel of the river, was begun. Applica- 
tion for a license for the constructed project 
was filed with the Federal Power Commission 
on July 21, 1942. 


The commission has authorized the issuance 
of a license for a period of thirty-two years 
effective January 1, 1938, subject to the usual 
rules and provisions of the Federal Power Act 
and to certain special provisions relating to 
navigation. 

The Power Commission also reserved for 
future determination the question of what 
transmission lines and facilities should be in- 
cluded in the license as part of the complete 
project. 


Texas 


FPC Announces Order 


HE Federal Power Commission on No- 

vember 16th announced its order (1) 
granting the Brazos River Conservation and 
Reclamation District, Mineral Wells, rehear- 
ing on the commission’s order of September 
12th, denying exemption from payment of $1,- 
295.86 annual charges for 1943 due under the 
license for Project No. 1490 for the year 1943 
and (2) setting hearing for February 6, 1945, 
at Washington, D. C. The licensee, the order 
stated, should have further opportunity to state 
completely the grounds upon which it claims 


exemption from 
charges. 

The licensee is a municipality within the 
definition of § 3(7) of the Federal Power Act 
and is entitled to claim exemption from pay- 
ment of annual charges under § 10(e), the 
order stated. The licensee, the order continued, 
has submitted satisfactory evidence that dur- 
ing the calendar year 1942 it operated at a loss 
and therefore the exemption was allowed for 
that year. 

Project No. 1490 is located on the Brazos 
river in Texas and has an installed capacity of 
31,500 horsepower. 


payment of the annual 


Washington 


Rate Shift Ready 


Co rate structure for power after 
the first of the year, when the last indebt- 
edness against its municipal hydroelectric 
plant is cleared, will be its own and not con- 
trolled by any other agency than the city, 
Mayor Ray W. Sprague is reported to have 
declared recently. 

The city head said there had been some doubt 


relative to rate control authority, because of 
the system’s contract with the Bonneville Ad- 
ministration for a mutual stand-by service, en- 
tered into in December, 1940. 

Discussion of rate control followed city offi- 
cials’ announcement of plans to reduce city 
light and power rates immediately following 
the retiring of the indebtedness on the system, 
built in 1929 and 1930 and now valued at $2,- 
000,000. 


West Virginia 


FPC Consolidates Proceedings 


HE Federal Power Commission on Novem- 

ber 10th announced its order setting hear- 

ing for December 12th at Washington, D. C., 

on applications filed under § 7 of the Natural 

Gas Act, as amended, by the Hope Natural Gas 

Company of Clarksburg, for authority to con- 

struct and operate new facilities, and abandon 

others in several counties in the state of West 
Virginia. 

The new facilities, for which the Hope Nat- 
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ural Gas Company seeks certificates of public 
convenience and necessity, include four high- 
pressure gas compressors which will replace 
low-pressure equipment in Lewis county, and 
9.4 miles of high-pressure pipe line. Facilities 
to be abandoned include compressor units in 
Weitzel, Marion, Ritchie, Doldridge, Gilmer, 
and Monongalia counties. 

Interested state commissions may partici- 
pate in the hearing as provided in the com- 
mission’s provisional rules of practice and reg- 
ulations under the Natural Gas Act. 
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The Latest 
Utility Rulings 


Higher Rates Because of Higher Gas Costs 
Are Limited to Quantity of Gas Sold 


é pe New York commission granted 
in modified form a request by the 
Brooklyn Borough Gas Company for ad- 
ditional revenues because of the in- 
creased cost of materials and supplies 
and wages entering into the manufacture 
of gas. It seemed to the commission that 
any increase granted should be spread 
over the quantity of gas sold rather than 
increasing all existing rates. The com- 
mission said: 

As the company does not claim that fixed 
charges consisting of interest, depreciation, 
and property taxes have increased, it does 
not seem justifiable that a customer paying 
the minimum charge should be burdened 
with any part of the increase. 


No testimony was offered as to repro- 
duction cost, and testimony regarding 
property value was limited and related 
only to original cost and accrued depre- 
ciation. The commission followed its 
usual practice of excluding property de- 
voted to merchandising and jobbing 
activities and made corresponding ad- 
justments for operating revenues and 
expenses. 

The company had adjusted its books to 
comply with commission accounting rules 
and had written off an item of “other 
intangible capital” which, it was pointed 
out, was the only item bearing any 
resemblance to the element of going 
value. The commission concluded that at 
the present time there were no amounts 
in the company’s plant accounts anal- 
ogous to that element, and no allowance 
was included in the rate base for going 
value. Amounts shown for contributions 
in aid of construction were deducted in 
determining the average rate base for 
1943, 

The commission considered many fac- 
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tors relating to working capital, such as 
payments after services rendered or ma- 
terials received, materials and supplies, 
reserved cash requirements, amounts re- 
lating to merchandising and jobbing, and 
tax payments. 

Wage increases authorized by the War 
Labor Board, higher fuel costs (per- 
mitted by the OPA), higher maintenance 
costs, and other increases in operating 
expenses were allowed. Federal income 
tax expense was adjusted because of 
nonoperating income and income deduc- 
tions which are deductible for income 
tax purposes but not considered in deter- 
mining operating income. 

A contention was made that consumers 
should not be penalized because the com- 
pany has participating preferred stock 
outstanding rather than ordinary pre- 
ferred stock, such participation prevent- 
ing a tax credit for dividends paid on 
preferred stock. Commissioner Ark- 
wright, speaking for the commission, 
said: 

Since the preferred stock of the Brooklyn 
Borough Gas Company is a participating 
stock, it does not seem equitable that the 
stockholders should be penalized because of 
a provision in the present tax law that was 
enacted long after the preferred stock of 
the company was issued, and which could 
have not been foreseen when the stock was 
authorized. Obviously, this commission 
must follow the law in computing an allow- 
ance for Federal income tax. . 


The commission refused to reconsider 
the treatment accorded Federal income 
tax in the Orange & Rockland Electric 
Company Case (NY 1943) 49 PUR 
(NS) 257, where it was held that cur- 
rent income tax expense should be al- 
lowed instead of a tax prevailing through 
the 1936-1939 period prior to the war. 
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The commission received evidence on 
return allowances relating, among other 
things, to yields on bonds and the cur- 
rent cost of money. Current cost of 
money to the utility was said to be im- 
portant. The commission questioned 
whether, under the standard laid down 
by the Supreme Court in the Hope Nat- 
ural Gas Company Case, it would be 
necessary to fix a definite rate of return. 

Concerning the fixing of rates in ab- 
normal and unusual times, the following 
statement was made: 

At present we are in the midst of a na- 


tional emergency and every effort is being 
made by all governmental agencies to con- 


trol prices and prevent, where possible, in- 
flationary tendencies. On the other hand, 
operating expenses of this company have 
been substantially increased in recent years 
due to higher prices of gas-manufacturing 
materials and increased wages which were 
passed on to the company under regulations 
of Federal governmental agencies. Under 
present conditions the company cannot ex- 
pect to pass on to customers all increased 
costs it incurs unless customers are given 
the benefit of decreases experienced by the 
company in operating costs. On the other 
hand, the company should not be required 
to bear the entire burden of these increased 
costs. 


Re Brooklyn Borough Gas Co. (Case 
11315). 


7 


Suburban Railway Service Held to Be Independent 
Unit for Rate Making 


JUDGMENT setting aside an order of 
the Illinois Commerce Commission 
which denied authority to increase subur- 
ban commutation fares in the Chicago 
suburban area was affirmed by the su- 
preme court of Illinois on the ground that 


the commission had failed to segregate 
the suburban service for rate-making 


purposes. The commission had found 
that, taking into consideration the op- 
eration and revenues of the entire sys- 
tem, the railway was receiving a reason- 
able return from its whole system upon 
its system investment. The court, after 
discussing supreme court rulings on this 
question, said: 


It is true, as asserted by appellant, the 
court in the recent cases of Federal Power 
Commission v. Natural Gas Pipeline Co. 
(1942) 315 US 575, 86 L ed 1037, 42 PUR 
(NS) 129, 62 S Ct 736, and Federal Power 
Commission v. Hope Natural Gas Co. 320 
US 591, 88 L ed—, 51 PUR(NS) 193, 64 
S Ct 281, decided January 3, 1944, departed 
somewhat from some of the principles an- 
nounced in Smyth v. Ames, relative to the 
selection of formulas for valuation pur- 
poses. It did not, however, depart from the 
decision with reference to the principle of 
the segregation of the particular class of 
service involved from other services ren- 
dered by a carrier for rate-making pur- 
poses, 


Proceedings to obtain an increase in 
fares had been instituted prior to the en- 


actment of the Federal statute requiring 
notice to the OPA; and the court held 
that although the proposed increase was 
a “general increase” within the meaning 
of the amendment of October 2, 1942, 
to the Emergency Price Control Act the 
jurisdiction of the commission had been 
lawfully invoked according to the statute 
upon proper notice. All parties entitled 
thereto had received notices required by 
statute at the time the proceedings were 
instituted. The court, therefore, was not 
impressed by the argument that either 
the jurisdiction of the commission or the 
proceedings could be affected by failure 
to notify some other party who was not 
at the time the proceedings were insti- 
tuted entitled to any notice at all. The 
Emergency Price Control Act was not 
retroactive. The court continued: 

The order in this case did not grant, but 
on the contrary, denied, increases in rates. 
It may well be that if the commission had 
entered an order allowing the increases, then, 
because of the posthumous passage of the 
amendment of October 2, 1942, to the 
Emergency Price Control Act after the hear- 
ings were concluded and before the order 
was entered, before the increased rates could 
be put into effect appellee would be required 
to notify the Office of Price Administration, 
in accordance with that amendment. . . . The 
most that could be said of appellee’s failure 
to notify the Office of Price Administration, 
after the 1942 amendment became effective, 
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is that it would not have been in a position 
to have made effective an increase in rates, 
had such increase been granted by the IIli- 
nois commission, until it had also complied 
with the Emergency Price Control Act. 


The court also held that an injunction 
granted several years before, restraining 


the commission from interfering with in- 
creases in rates when different facts ex- 
isted, did not deprive the commission of 
its jurisdiction in the present rate case, 
Illinois Central Railroad Co. v. Illinois 
Commerce Commission et al. 56 NE(2d) 
432. 


e 


Rate Order Modified to Cover Higher 
Expense 


Future 


OLLOWING the order of the North 

Dakota commission in Re Northern 
States Power Co. (Minnesota), 55 
PUR(NS) 257, the company petitioned 
for reconsideration on the ground that 
the commission had failed to give suf- 
ficient recognition to a possible future 
increase in operating expenses. The 
commission found that it did not con- 
sider the effect of higher expenses due 
to possible future increases in the cost of 
coal and of labor. And, in view of the fact 
that the company had agreed to accept 
the commission’s order in all other 
respects, the commission adjusted the 
rates to produce an estimated annual in- 
crease in operating revenue of approxi- 
mately $30,000. The revised rates would 
reduce the cost of electric service to con- 
sumers approximately $100,000 an- 
nually. 

The company showed that it was cur- 
rently purchasing coal at a cost of $1 per 
ton at the mine under a 3-year contract 
expiring in May, 1945. In view of the 


fact that the present ceiling price fixed 
by the OPA on that grade of coal was 
$1.25 a ton, the company claimed that in 
all probability it would be required to 
pay more than $1 per ton for coal upon 
expiration of the contract. 

The company also contended that it 
probably would incur increased costs for 
labor in the future owing to a probable 
revision in the Federal government’s 
wage stabilization policy. 

Although the commission recognized 
merit in the company’s claim, it was said 
to be obvious that the expected annual 
increase in future operating expenses 
was largely a matter of estimate and was 
dependent upon contingencies which 
might or might not materialize. The 
company agreed that it would make sub- 
sequent rate adjustments if the estimated 
increases did not materialize or if op- 
erating revenues under the prescribed 
rates exceeded reasonable revenue re- 
quirements. Re Northern States Power 
Co. (Minnesota) (Case No. 3643). 


e 


Proceedings before Commission As Limitation 
On Judicial Authority 


FEDERAL court denied the appoint- 

ment of a receiver and denied in- 
junctive relief in a stockholder’s deriva- 
tive action against the Cincinnati, New- 
port & Covington Railway Company and 
others, where it was alleged that the rail- 
way company proposed to pay a dividend 
or borrow money while it was insolvent 
and owing Columbia Gas & Electric Cor- 
poration a large amount of money. Since 


the stockholder also sought a money 
judgment and his rights with reference to 
contracts could not be determined until 
final orders of the Interstate Commerce 
Commission on matters pending before 
it, a motion to dismiss was overruled. 

It was brought to the attention of the 
court that a declaration and an applica- 
ion under the Holding Company Act had 
been filed. with the Securities and Ex- 
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change Commission wherein the pro- 
posed financial transactions involving 
Railway and all other pertinent matters 
were declared. The commission had en- 
tered an interim order in 1941 approv- 
ing a cash contribution by Columbia to 
its subsidiary, Railway, for the purpose 
of refunding mortgage bonds. 

This interim order had expressly re- 
served all other questions and provided 
that it should not be construed as passing 
upon or approving any transaction, in- 
cluding the borrowing of funds, other 
than the proposed cash contribution. 
Later a final order was entered by the 
commission in which a dividend was ap- 
proved and the declaration of Columbia 
was permitted to become effective. The 
plaintiff’s insistence that these hearings 
were improper because they did not con- 
form to statutory requirements, and 
therefore the orders were void, was held 
to be an invalid argument by the court. 

In addition to these orders of the Se- 
curities and Exchange Commission, the 
court’s attention was called to the fact 
that the approval of all contracts and sale 


of shares of stock of Railway was pend- 
ing before the Interstate Commerce 
Commission and awaiting its decision 
upon the report of an examiner. The 
court said it was proper that it should 
take cognizance of the orders of those 
administrative agencies. 

No clash of jurisdiction was presented, 
said the court, but rather codrdinate 
jurisdiction, and, pending administrative 
determination of the matters before the 
commissions the court should merely stay 
its hand and not dismiss the action. The 
Securities and Exchange Commission 
and the Interstate Commerce Commis- 
sion, it was pointed out, are agencies of 
the government set up primarily to pro- 
tect the public rather than to determine 
issues between stockholders and a cor- 
poration, although, in determining such 
matters, they must necessarily pass upon 
stockholders’ rights. A stockholder is 
bound by the order of the commission, 
and the court is without authority to en- 
tertain a suit on the same matter. Berg 
et al. v. Cincinnati, Newport & Covington 
Railway Co. et al. 56 F Supp 842. 


& 


State Dams Where River Is Held Un-navigable 
By Federal Power Commission 


nN action by the Northern New Hamp- 
shire Lumber Company against the 
New Hampshire Water Resources Board 
for damages resulting from the construc- 
tion of a dam across a river and for 
abatement and removal of the dam was 
dismissed by a Federal court, which held, 
among other things, that there was no 
ground for ruling that the state was en- 
gaged in an illegal act when it con- 
structed the dam. The Federal govern- 
ment, it was said, had disclaimed any in- 
terest in its construction. The water re- 
sources board acted throughout under 
the instructions of the state legislature. 
The complainant urged that the Con- 
necticut river, at the point where the 
structures were located, was navigable 
and that the water resources board had 
failed to obtain a license from the Fed- 
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eral Power Commission under the re- 
quirements of the Federal Power Act. 
It was alleged that the dam prevented 
transportation of products in interstate 
commerce. The Power Commission, it 
was disclosed, had found that part of the 
Connecticut river at the site of the dam 
was a non-navigable waterway and that 
the interests of interstate or foreign com- 
merce would not be affected by the con- 
struction. The court said: 


The facts found by the Federal Power 
‘Commission may open to attack in the 
Federal court but the attack should be sea- 
sonably made before the state has acted on 
the commission’s findings and has expended 
large sums of money in constructing a dam. 
United States v. Rio Grande Dam & Irrig. 
Co. (1899) 174 US 690, 43 L ed 1136, 19 
S Ct 770; United States v. Appalachian 
Electric Power Co. (1939) 31 PUR(NS) 
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65, 107 F(2d) 769; Grand River Dam Au- 
thority v. Going (1939) 29 F Supp 316. 

As was said in the Rio Grande Case: “The 
mere fact that logs, poles, and rafts are 
floated down a stream occasionally and in 
times of high Water does not make it a 
navigable river.” 

As I construe the Federal statutes, Con- 
gress created the Federal Power Commis- 
sion with authority to determine the ques- 
tion of navigability as it affects interstate 
commerce, and the fact that the commission 
rujied that the part of the Connecticut river 
at the site of the dam was a non-navigable 
stream made it unnecessary to bring the 
matter before the chief engineer of the 
War Department. 


As I have already said, the rulings of the 
Federal Power Commission are subject to 
attack in an action seasonably brought. 
Whether or not the rulings of the commis- 
sion could be set aside or whether the dam 
was constructed with or without the consent 
of Congress, is not, to my mind, determina- 
tive of the issue before the court. 

The United States having disclaimed any 
interest in the construction of the dam it 
became entirely a matter within the jurisdic- 
tion of the state. 


Northern New Hampshire Lumber Co. 
v. New Hampshire Water Resources 
Board, 56 F Supp 177. 


e 


Ruling on Public Convenience and Necessity 
For Motor Carrier Service Upheld 


HE court of appeals of Kentucky 

sustained orders of the director of 
the division of motor transportation 
granting operating rights to motor car- 
riers, although the wording of his de- 
cision indicated that authority was 
granted for convenience only. The di- 
rector had actually adjudged that both 
convenience and necessity existed for the 
proposed service, and he had based his 
judgment not only upon the evidence but 
upon his acquaintance with the territory 
to be served. Convenience and necessity, 
the court held, exist where there is a rea- 


sonable need for the service if another 
bus line is not unduly interfered with and 
the highway not unduly burdened. Stat- 
utes authorizing the granting of certifi- 
cates, it was said, are to be construed in 
the interests of the traveling public 
rather than the motor carrier. 

Courts of appeal, it was held further, 
have no jurisdiction to determine the 
rights of a holder of two certificates to 
combine them so as to operate a through 
service where the director has not passed 
on the matter. Short Way Lines, Inc. v. 
Black, 182 SW (2d) 17. 


7 


Unauthorized Past Operations Bear on 
Question of Public Convenience 


N order of the Interstate Commerce 

Commission granting a certificate 
of public convenience and necessity for 
motor carrier operation was upheld, al- 
though it was objected that the commis- 
sion had mistakenly taken past opera- 
tions into consideration in determining 
the present or future public convenience 
and necessity of the applicant’s opera- 
tion. 

The commission had held in per- 
suasive opinions that where past opera- 
tions have been conducted under color of 
“grandfather rights,’ openly and with- 
out subterfuge as it was in this case, they 
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are competent evidence on the issue of 
public convenience and necessity. Since 
the issue was not as to “grandfather 
rights” but as to public demand or need, 
or how much the applicant’s service was 
required and used by the public, the court 
ruled that it was not a bar to admis- 
sibility of such evidence that the past op- 
erations had been conducted in violation 
of state law. 

The court further held that the com- 
mission, being an administrative body, 
is not limited by as strict rules of 
evidence as control the courts, and there 
was no error because the commission 
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supported its findings by reference to a 
recent thorough investigation of the ap- 
plicant in control and consolidation pro- 
ceedings. The court said it had upheld 
the power of a court to take judicial no- 
tice of its own records and, the court 
added : 


= 


Further, the intelligent functioning of the 
administrative process demands that the 
commission be not required to indulge in 
lengthy evidentiary recapitulations of mat- 
ters just decided in a companion case. 


Crichton et al. v. United States et al. 56 
Supp 876. 


Court Reverses Ruling That Railroad Cannot 
Conduct Motor Carrier Service 


HE supreme court of Iowa held that 

the denial of a railroad’s application 
for authority to operate as a motor car- 
rier of freight as auxiliary to and co- 
érdinated with rail service should be 
reversed as arbitrary and unreasonable, 
where it was shown that the proposed 
service would be beneficial and reason- 
ably necessary to public welfare, without 
adversely affecting the service of exist- 
ing motor carriers. The court was of the 
opinion, however, that the authorization 
should be limited to transportation of 
commodities previously moved into the 
area by rail or destined for further move- 
ment by rail. 

The commission, it was said, in ex- 
ercising delegated legislative or ad- 
ministrative power, does not have the 
power in and of itself to determine what 
shall be the public policy of the state but 
merely has authority to carry out the 
details of a public policy originally deter- 
mined by the legislature. Protesting 


motor carriers furnished no transporta- 
tion by rail. They did not and could not 
furnish the type of service proposed. 

The court referred to the fact that the 
question had been passed upon many 
times by the Interstate Commerce Com- 
mission, and it had consistently held that 
a showing such as that made by the rail- 
roads required the issuance of a certifi- 
cate. The court continued: 

Of course, the decisions of the Interstate 
Commerce Commission are not binding 
precedents upon this court. However, the 
principles, announced and applied in the fore- 
going decisions, are so eminently fair, sound, 
just, and reasonable that we have no hes- 
itancy in adopting them as tenets which 
should be applied in determining whether 
the commission should have issued a certifi- 
cate of public convenience and necessity 
under the facts herein. 


Thomson v. Iowa State Commerce Com- 
mission et al. 15 NW (2d) 603; Thom- 
son v. Iowa State Commerce Commis- 
sion et al. 15 NW (2d) 611. 


e 


Exhaustion of Natural Gas Supply Relieves 
Utility from Contract for Service 


JUDGMENT refusing to set aside a 
4 \verdict for a public utility company 
in an action by a housing authority for 
damages for breach of contract was af- 
firmed by the supreme court of appeals 
of Virginia where it was shown that the 
utility was unable to continue service for 
house heating because of the exhaustion 
of the natural gas supply. One of the 
defenses was excuse from performance 
under express provisions of the contract, 
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and another defense was impossibility of 
performance because the subject matter 
essential to performance which both par- 
ties used as the basis of the contract had 
ceased to exist. 

The utility company had discontinued 
artificial gas distribution upon assur- 
ances that natural gas recently discovered 
would be ample to take care of all of its 
requirements. It was assured in 1939 by 
experienced geologists and engineers 


DEC. 7, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


that there was an ample supply for at 
least ten years. Officers of the United 
States Housing Authority knew of the 
existence of the gas fields and were satis- 
fied by their investigations and negotia- 
tions that there was an ample supply. 
Pressure abruptly fell off in January, 
1942, and, as stated by the court, the 
real reason the utility could not deliver 
the natural gas was that the quantity re- 
quired had ceased to exist. 

The court, after a discussion of the 
development of the law relating to im- 
possibility of performance of a contract, 
pointed out that the contract related to 


e 


Other Important Rulings 


HE Securities and Exchange Com- 

mission held that the issuance of 
bonds for the purpose of refunding 
bonds outstanding should not be ex- 
empted from the competitive bidding 
rule, where the outstanding bonds are ac- 
corded the highest quality rating by in- 
vestment advisory services and where 
two underwriting groups are known to 
have been organized with respect to the 
issue. Re Philadelphia Electric Co. (File 
No. 70-960, Release No. 5340). 


The New York Court of Appeals 
reversed a lower court order affirming 
the action of the commission in classify- 
ing a carrier as a common carrier and is- 
suing a “grandfather” certificate. The 
higher court ruled that a corporation not 
engaged in transporting property for the 
general public but rendering special type 
services pursuant to private contracts 
with customers is a contract carrier and 
not a common carrier. Motor Haulage 


Co. Inc. v. Maltbie et al. 57 NE(2d) 41. 


The Interstate Commerce Commission 
may not take jurisdiction over fares for 
passenger carriage in interstate com- 
merce on the ground that it is necessary 
to the national transportation system 


natural gas, and while it did not specify 
the particular source of supply, the 
evidence showed that both parties did in 
fact contemplate the continued existence 
of a near-by gas deposit as a means of 
performance. Each party knew that the 
supply of gas had to come from that spe- 
cific locality. No other source of sup- 
ply was available. Each knew that the 
contract could not be fulfilled unless the 
gas supply continued to exist. Their con- 
templation was not in conflict with the 
contract. Housing Authority of City of 
Bristol v. East Tennessee Light & Power 
Co. 31 SE (2d) 273. 


merely because of the importance of 
transportation to or from a government 
agency, but it must appear that the war 
work of the government is materially af- 
fected and not merely that a small por- 
tion of the workers are dissatisfied with 
the rates charged by the carriers, accord- 
ing to the district court for the District 
of Columbia. Capital Transit Co. v. 
United States et al. 56 F Supp 670. 


The Pennsylvania commission held 
that a railroad company should not be 
reimbursed for the value of land ap- 
propriated by the department of high- 
ways for the purpose of altering a cross- 
ing below grade, where the appropriation 
of the property would in no way inter- 
fere with the use by the railroad com- 
pany of its right of way. Re Department 
of Highways (Application Docket No. 
62764). 


A carrier who conspired with the con- 
signor to charge unlawfully low freight 
rates without the knowledge of the con- 
signee is not estopped from recovering 
the lawful charges from the consignee, 
according to a ruling of the Federal Dis- 
trict Court. Fort Worth & DCR Co. 
v. F. Burkart Mfg. Co. 56 F Supp 159. 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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NORTH DAKOTA PUBLIC SERVICE COMMISSION 


Re Northern States Power Company 
(Minnesota) 


Case No. 3643 
September 30, 1944 


| igtieetm ersees of electric, gas, and steam heating rates; rates 
established following litigation in (1938) 22 PUR(NS) 
364; (1941) 71 ND 1, 39 PUR(NS) 219, 298 NW 423; 
(1944) — ND —, 53 PUR(NS) 143, 13 NW(2d) 779. 


Valuation, § 255 — Property outside the state. 
1. A portion of an office building and warehouse outside the state may be 
included in the the rate base when such portion is used and useful by the 
company in its operations, p. 262. 


Valuation, § 296 — Cash working capital — Relation to expenses. 
2. An allowance of cash working capital representing approximately 5/52 
of a year’s operating expenses, exclusive of taxes and depreciation, suffi- 
cient to cover operating expenses incurred in an average 5-week period, 


was approved in the case of an electric, gas, and steam heating utility, 
p. 262. 


Valuation, § 300 — Materials and supplies — Average monthly balances. 
3. Allowance was made for materials and supplies in an amount repre- 
senting an average of the monthly balances in the materials and supplies 
account, p. 263. 


Depreciation, § 32 — Straight-line method. 
4. The straight-line method of depreciation was used because of its sim- 
plicity and the fact that it had previously been used in the proceeding, al- 
though the sinking-fund method was considered just and reasonable and 
its application to the facts and circumstances of the case would produce 
reasonable results, p. 263. 


Depreciation, § 51 — Electric utility. 
5. A straight-line annual depreciation allowance of 4 per cent on the de- 
preciable electric property was approved where the company was current- 
ly charging annual depreciation expense on its books at the approximate 
rate of 2.8 per cent, such expense was being estimated at 3.3 per cent for 
income tax purposes, and it was testified that “actual” depreciation was 
currently accruing at the rate of 24 per cent annually, p. 263. 


Depreciation, § 24 — Annual allowance — “Actual” depreciation. 
6. A conjectural estimate of the rate of “actual” depreciation at less than 
the annual allowance during a particular period is not important, provided 
the average rate is sufficient to recoup the cost of the property over its 
useful life, p. 263. 


[17] 257 55 PUR(NS) 





NORTH DAKOTA PUBLIC SERVICE COMMISSION 


Depreciation, § 14 — Basis — Cost of property. 
7. The cost of property is the appropriate basis upon which to compute 
an annual depreciation expense allowance, since it is enough if the utility is 
allowed to recoup the cost of its property over the useful life of that prop- 
erty, p. 264. 


Depreciation, § 26 — Annual and accrued — Consistency. 
8. Annual depreciation and accrued depreciation in public utility property 
are but’ two phases of the same problem, and there must be consistency 
in the treatment thereof to avoid injustice and unfairness to either investors 
or consumers, p. 264. 


Valuation, § 90 — Accrued depreciation — Necessity of deduction. 
9. Accrued depreciation must be considered in fixing a rate base when an- 


nual depreciation expense is allowed in accordance with the straight-line 
method, p. 264. 


Valuation, § 332 — Going value — Separate allowance. 
10. A separate allowance for going value was allowed as claimed in order 
to avoid further litigation, notwithstanding that evidence offered to sus- 
tain the claim was considered speculative, uncertain, and without probative 
value, p. 265. 


Return, § ‘35 — Reasonableness — Current economic conditions. 
11. A rate of return should be flexible, and the reasonableness thereot 
must be judged primarily in the light of current economic conditions, 
p. 266. 


Return, § 24 — Reasonableness — Maintenance of credit. 


12. The rate of return must be sufficient to assure confidence in the finan- 
cial soundness of the enterprise and to maintain its credit, p. 266. 


Return, § 24 — Reasonableness — Attraction of capital. 
13. The Commission, in fixing the rate of return, need not speculate on 
costs which a company might incur if it were necessary to attract additional 
capital, where there is no evidence that the company will require additional 
capital within the reasonably predictable future, but the problem is to de- 
termine a fair rate of return on capital presently invested, p. 266. 


Return, § 26. — Reasonableness — Cost of capital. 
14. The present cost of capital and not the historical cost thereof is de- 


terminative in fixing the rate of return when the rate base reflects present 
value, p. 266. 


Return, § 83 — Combined utilities — Excess profits tax. 
15. A rate of return of 6 per cent before excess profits taxes was held to 
be adequate and reasonable for a company operating electric, gas, and 
steam heating utilities, the Commission determining that allowance of ex- 
cess profits tax, in addition to regular incomes taxes and a normal rate of 
return, would result in unjust and unreasonable rates, p. 266. 


Apportionment, § 14 — General property tax — Separate departments. 
16. General property tax should be allocated to the electric, gas, and steam 
heating departments of a public utility company by a consideration of both 
the historical cost of the physical property and departmental operating rev- 
enues instead of basing such allocations solely on the historical cost of the 
physical property assigned to each department, p. 269. 
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Expenses, § 109 — Interstate property — Taxes. 
17. A portion of general property tax on a transmission line partly located 
in another state may be ratably allocated to operations in the state when 
a portion of the line is considered used and useful in rendering public serv- 
ice in the state, p. 269. 


Expenses, § 109 — Federal tax on electric energy — Effect of impounded funds. 
18. Allowances for Federal excise tax on electrical energy should be based 
upon the amount actually paid on revenue received under electric rates 
prescribed by the Commission, without an estimated liability for the tax 
on total impounded electric funds receivable, where under a rate order 
following litigation the company will not receive any of the impounded 
funds, p. 269. 


Expenses, § 109 — Privilege dividend tax — Imposition by other state. 
19. A privilege dividend tax imposed upon a public utility company by an- 
other state is not a proper expense of operation, p. 270. 


Expenses, § 109 — Sales tax deficiency assessment. 
20. A state sales tax deficiency assessment, occasioned by failure of a 
steam heating utility to remit a tax on its sales of steam heat as required 
by the Sales Tax Act of 1937, is not a proper expense of operation, p. 270. 


Apportionment, § 14 — State income tax. 


21. State corporate income tax as allocated between operating divisions on 
the basis of net operating revenues, after certain adjustments, was ap- 
proved as an operating expense, p. 271. 


Apportionment, § 14 — Federal corporate income tax — Utility departments. 


22. An allocation of Federal corporate income tax is improper when based 
on taxable income, where, in the determination of taxable income for each 
utility department, a company has assigned to the electric department con- 
siderable nonoperating income in the form of interest and dividends, p. 272. 


Expenses, § 114 — Corporate income tax — Effect of impounded revenues. 
23. An allocation of Federal income tax is improper when in the determi- 
nation of taxable income in the division under investigation the company 
has included impounded revenues, while under a final rate order the com- 
pany will not receive any of the impounded funds, p. 272. 

Expenses, § 114 — Excess profits tar — War burden. 
24. The burden of excess profits tax, a part of the comprehensive wartime 
tax structure, should not be shifted to consumers by its inclusion as an 
operating expense, p. 273. 

Expenses, § 33 — Capital amortization — Cost of power plant site. 
25. Amortization of the cost of a power plant site over a 20-year period, 
with an allowance for interest at 6 per cent on the unamortized balance in 
each year, was approved, p. 275. 

Expenses, § 33 — Capital amortization — Beginning of period — Interest. 
26, The period for amortization of the cost of a power plant site should 
not begin until the end of the period during which interest during con- 
struction has been allowed, p. 275. 

Expenses, § 91 — Rate case expense. 
27. Regulatory expense in connection with a rate case should be disallowed 
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to the extent that it includes regulatory expense to an electric department 
where in six years of litigation the utility company has failed to establish 
that electric rates as prescribed by the Commission were unjust and un- 
reasonable, p. 275. 


Valuation, § 300 — Materials and supplies — Low inventory during war. 
28. An allowance for materials and supplies of an electric utility, in fixing 
rates for the future, was based on the company’s prewar requirements 
where, owing to war conditions, materials and supplies inventory was ab- 
normally low, p. 278. 


Expenses, § 114 — Federal excess profits tax — War tax. 
29. No allowance should be made for Federal excess profits tax, which is 
indisputably a war tax and not a normal cost of operation, in fixing rates 
for the future, p. 278. 


Apportionment, § 14 — Federal income tax — Separate department. 
‘Discussion of method used to determine proper allowance. for Federal in- 
come tax to electric, gas, and steam heating departments of a public utility, 


p. 279. 
¥ 


APPEARANCES: CC. F. Kelsch, mission ordered a reduction of the 


Mandan, for the Public Service Com- 
mission of the state of North Dakota 
as Commerce Counsel; Clarence E. 
Bryant, Chief Engineer, and C. E. 


Iversion, Chief Accountant, both of 
Bismarck, for the Public Service Com- 
mission; Herbert G. Nilles, Fargo, 
and A. William Groth, Minneapolis, 
Minnesota, for the Northern States 
Power Company. 


By the Commission: The record 
in this case shows: that on November 
6, 1937, the Commission ordered an 
investigation of the properties of the 
Northern States Power Co. (Minn.) 
used and useful in providing electric, 
gas, and steam heating service in 
Fargo, and West Fargo, North Dako- 
ta, to determine the value thereof for 
rate-making purposes; that upon the 
completion of such investigation, the 
Commission made separate findings 
for the electric, gas, and steam heating 
departments, and on February 21, 
1938, 22 PUR(NS) 364, the Com- 


company’s rates for certain classes of 
electric service, and an increase of its 
rates for steam heating service; upon 
service of such order the utility ap- 
pealed therefrom to the district court 
of Cass county, which held that the 
order of the Commission was null and 
void, and ordered entry of judgment 
that the same be vacated and set aside: 
that thereafter the Commission ap- 
pealed to the supreme court which or- 
dered said cause to be remanded to 
the district court, with instructions to 
return the same to the Commission 
to give it an opportunity to reconsider 
the evidence offered, to take additional 
testimony within sixty days, and to 
amend its findings and order in con- 
formity with its decision which provid- 
ed, (1) that if the Commission amend 
its order to establish rates, that such 
rates shall be effective as of the date 
of the first billing subsequent ‘to March 
11, 1938; and (2) that upon the fil- 
ing of such amended order in the dis- 
trict court, the moneys impounded in 
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the office of the clerk shall be dis- 
bursed pursuant to the directions of 
the court to the persons entitled there- 
to; that the Commisson ordered a re- 
hearing be had in said cause, pur- 
suant to the decision of the supreme 
court, to be held at Fargo, North 
Dakota, on July 8, 1941, at the hour 
of 9 o’clock a.m., of said day, and 
served due notice thereof upon all par- 
ties interested in the manner provided 
by law; that at the time specified for 
such rehearing both the Commission 
and the utility offered additional evi- 
dence which the Commission took un- 
der advisement; and that after due 
consideration of all evidence offered 
and received upon the original and 
supplemental hearings, the Commis- 
sion, on August 14, 1941, made its 
findings of fact, conclusions of law 
and order, and prescribed a new 
schedule of rates in compliance there- 
with. 

That upon the service of said order 
for judgment, the utility appealed to 
the district court of Cass county; that 
said court, after due hearing held that 
the order issued by the Commission 
on the 14th day of August, 1941, was 
null and void and ordered an entry of 
judgment that the same be vacated 
and set aside ; that thereupon the Com- 
mission appealed to the supreme court 
from said judgment; that after due 
hearing, the court entered its decision 
in said proceeding on the 6th day of 
March, 1944, 53 PUR(NS) 143, 
wherein it ordered that said cause be 
remanded to the district court with 
instructions to remand the same to the 
Commission for compliance with its 
decision. 

That the district court of Cass 
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county remanded said cause to the 
Commission pursuant to the decision 
of the supreme court for compliance 
with its mandate; that thereupon the 
Commission ordered a further hear- 
ing to be held in said cause at Fargo, 
North Dakota, on the 29th day of 
June, 1944, at 10 o’clock a. m., Moun- 
tain War Time, and served notice 
thereof upon all parties interested in 
the manner provided by law; that said 
notice so issued and served provided 
that at the time and place specified for 
such hearing: “The Commission will 
give the plaintiff and all other parties 
interested an opportunity to be heard 
and to submit any relevant, competent, 
or material evidence bearing upon: 
(1) historical cost and reproduction 
cost of physical property; (2) the 
cost of property additions and retire- 
ments; (3) operating expenses; (4) 
depreciation; (5) taxes; (6) going 
concern value; (7) fair rate of re- 
turn; (8) amortization of cost of new - 
power plant site; (9) working capital ; 
and (10) any other material issues in- 
volved in these proceedings in order 
that the Commission may lawfully: 
(a) amend and correct its former or- 
ders made in said proceedings; (b) 
determine just and reasonable rates 
during the pendency of this proceed- 
ing; (c) prescribe just and reason- 
able rates for the future; and (d) 
issue such further order in said pro- 
ceeding as it may determine to be 
just and lawful in the premises.” 
That at the time specified for said 
hearing both the Commission and the 
utility offered evidence upon the sub- 
ject matter specified in said notice and 
that upon the conclusion of the hear- 
ing took said cause under advisement ; 
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that after .due consideration of all 
evidence offered and received at all of 
said hearings, original and supple- 
mental, the Commission finds and de- 
termines that these proceedings in- 
volve two separate and distinct prob- 
lems: First, to determine just and 
reasonable rates during the pendency 
of this proceeding (March, 1938, to 
effective date of this order); second, 
to establish rates for the future. 

For the purpose of clarity and brev- 
ity, the Commission will consider and 
dispose of the problem of retroactive 
rates under Part I, and the problem 
of prescribing rates for the future un- 
der Part II, of this order. 


Part I 
Value of Fargo Property 


Staff Exhibits 9 and 15 show the 
historical cost and the estimated re- 
production cost of the physical prop- 
erty of the Northern States Power 
Co. which is used and useful in pro- 
viding utility service in Fargo and 
West Fargo, North Dakota. The rea- 
sonableness of the figures stated 
therein have not been challenged by 
the company. 

The Commission has considered 
the historical cost, and the estimated 
reproduction cost, of the property 
used and useful in rendering public 
service in Fargo and West Fargo, 
North Dakota, and other relevant 
facts of record; and having given 
every factor such weight as in its 
judgment is just and equitable, finds 
and determines the undeprectated value 
of said property, as of the last day 
of each year, 1937 to 1943 inclusive, 
and applicable to the following year 
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for rate-making purposes, to be as 


follows: 


Steam 

Heat- 
Gas ing De- 
Year Department Department partment 
1938 .... $1,803,457 $1,233,716 $383,836 
1939 .... 2,590,490 1,242,894 413,345 
1940 .... 2,598,896 1,253,011 414,027 
1941 .... 2,621,108 1,264,612 411,445 
1942 .... 2,636,280 1,289,021 414,202 
1943 .... 2,643,196 1,286,318 413,797 
1944 .... 2,641,779 1,286,926 413,650 


Electric 


Minneapolis Facilities 


[1] The Northern States Power 
Co. (Minn.) of which the Fargo prop- 
erty is a part, owns an office building 
and a warehouse in the city of Min- 
neapolis, Minnesota, which are used 
by the company in its operations. 
The company has proposed that a por- 
tion of the value of the Minneapolis 
facilities be included in the rate bases 
applicable to the Fargo property. 

The Commission is of the opinion 
and finds that a portion of the value 
of the Minneapolis facilities may rea- 
sonably be allocated to the Fargo Di- 
vision, and that the proposed alloca- 
tion of such facilities is fair and rea- 
sonable. Accordingly, we will make 
the following allowances for that pur- 
pose in rate bases applicable to the 
Fargo property, to wit: 

Steam 
Heat- 


ing De- 
partment 
0 


Electric Gas 
Department Department 
000 $15 


40,000 
41,000 
41,000 
41,904 
41,099 
39,900 


Cash Working Capital 


Year 
ROS. 2.5%. 


[2] The utility has proposed an al- 
lowance for cash working capital to 
be included in the rate base for each 
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year involved in this proceeding. 
Such cash working capital allowances 
represent approximately 5/52 of each 
year’s operating expenses, exclusive 
of taxes and depreciation. In other 
words, the allowances are sufficient to 
cover operating expenses incurred in 
an average 5-week period. 

The Commission determines that 
the following proposed annual allow- 
ances for cash working capital for each 
department are fair and reasonable, to 
wit: 

Steam 
Heat- 


ing De- 
partment 


Gas 
Department 


Electric 
Department 


40,000 


Materials and Supplies 


[3] The company and the staff ap- 
parently are agreed upon the reason- 
ableness of the amount for materials 
and supplies to be included in the rate 
base for each year involved in this 
proceeding. The figures represent an 
average of the monthly balances in 
the company’s materials and supplies 
account for the Fargo Division. 

The Commission finds that the fol- 
lowing allowances for materials and 
supplies are adequate and reasonable 
in the light of the record in this case, 
to wit: 

Steam 
Heat- 
Electric Gas ing De- 
Department Department partment 
4154 $13,517 
32,154 13,517 
13,517 
11,709 
11,709 


11,709 
11,709 
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Depreciation 

[4~6] During the last hearing in 
this proceeding, considerable testi- 
mony and supporting evidence was in- 
troduced on the question of a proper 
annual allowance for depreciation ex- 
pense on the electric property. There 
was no controversy on the annual de- 
preciation rates proposed by the com- 
pany as applicable to the depreciable 
property in the gas and the steam 
heating departments. 

A staff witness introduced evidence 
and testimony supporting the reason- 
ableness of the sinking-fund method 
of depreciation. Although we think 
the sinking-fund method of deprecia- 
tion is just and reasonable, and that 
its application to the facts and cir- 
cumstances of this case would pro- 
duce reasonable results, nevertheless 
we have determined to use the 
straight-line method because of its 
simplicity, and the fact that it has 
heretofore been used in this proceed- 
ing. Apparently the use of either 
method would produce substantially 
the same results. 

A witness for the company pro- 
posed, without supporting evidence, a 
straight-line annual depreciation al- 
lowance of 4 per cent on the deprecia- 
ble electric property. The reasonable- 
ness of a depreciation allowance of 
4 per cent was challenged by a staff 
witness who testified that a straight- 
line annual depreciation allowance of 
3 per cent on the electric property 
would be fair and reasonable under 
the circumstances of this case, and in- 
troduced certain evidence to support 
his conclusions. 

Data contained in Exhibit 21 in- 
dicates that the Northern States Pow- 
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er Company of Minnesota, of which 
the Fargo property is a part, is cur- 
rently charging annual depreciation ex- 
pense on its books at the approxi- 
mate rate of 2.8 per cent. Authorita- 
tive data in the same exhibit indicates 
the company is currently estimating 
its annual depreciation expense for in- 
come tax purposes at only about 3.3 
per cent. A company witness estimat- 
ed that “actual” depreciation on its 
electric property is currently accruing 
at the rate of only 24 per cent annual- 
ly. The evidence indicates that other 
major utilities operating in the state 
of North Dakota are presently charg- 
ing depreciation expense on their books 
at the annual rate of approximately 
3 per cent or less. 

We think the company’s claim for 
an annual depreciation allowance of 
4 per cent on its depreciable electric 


property in Fargo is not supported by 
sufficient evidence, and is clearly at 
war with realities. 


The Commission finds that an an- 
nual depreciation expense allowance of 
3 per cent on the depreciable electric 
property is fair and reasonable, and is 
clearly supported by substantial ev- 
idence in the record. A composite an- 
nual rate of depreciation of 3 per cent 
is sufficiently liberal to permit the 
company to recoup the full original 
cost of its property during the expect- 
ed service life of the property. It is 
not important that conjectural esti- 
mates fix the rate of “actual” depre- 
ciation at less, during a particular 
period, than the average annual rate 
of depreciation, provided the average 
rate is sufficient to recoup the cost of 
the property over its useful life. 

[7, 8] It is the opinion of this Com- 


mission that the cost of property is 
the appropriate basis upon which to 
compute an annual depreciation ex- 
pense allowance. It is enough if the 
utility is allowed to recoup the cost of 
its property over the useful life of that 
property. By that procedure the in- 
tegrity of its investment is maintained. 

The company presented its claim of 
4 per cent for annual depreciation ex- 
pense on the electric property and, at 
the same time, indicated that “actual” 
depreciation is taking place at the rate 
of only 24 per cent annually. Wit- 
nesses for the company testified that 
there is no inconsistency in such a posi- 
tion. We reject that contention as 
wholly unsound. Annual deprecia- 
tion and accrued depreciation in pub- 
lic utility property are but two phases 
of the same problem, and there must 
be consistency in the treatment there- 
of to avoid injustice and unfairness to 
either investors or consumers. This 
principle has been clearly stated by 
the Interstate Commerce Commission 
as follows: “Our conclusion is only 
that the same elements which produce 
depreciation for accounting purposes 
likewise produce depreciaton for val- 
uation purposes, and they cannot 
properly be observed and taken into 
account in the one case and at the same 
time be overlooked and neglected in 
the other.” Re Telephone and Rail- 
road Depreciation Charges (1931) 
177 Inters Com Rep 351, 408. 

[9] The staff did not make a study 
of accrued depreciation in the Fargo 
property since this was unnecessary 
under the proposed  sinking-fund 
method of depreciation. However, 
since we have determined to allow an- 
nual depreciation expense in this pro- 
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ceeding in accordance with the 
straight-line method, it is necessary 
to consider accrued depreciation in 
the property in fixing a rate base. The 
Commission will use, for the purposes 
of this case, the accrued depreciation 
estimates submitted by the company, 
notwithstanding that the estimates are 
based solely upon the unsupported 
opinion of a witness for the utility. 


Going Value 


[10] The company claims an allow- 
ance of $250,000 for going value on 
its property in the Fargo Division. 
(Electric Department: $175,000; 
Gas Department: $75,000). The 


staff contends that any element of go- 
ing value in a public utility is fully 
recognized when the enterprise is 
valued on the basis of the cost of the 
physical property as an assembled, 


operating plant. 

The amount claimed by the com- 
pany for going value is based upon the 
uncorroborated opinion of a witness 
for the utility. The witness based his 
estimate of going value mainly upon, 
(1) the general prosperity and pro- 
ductiveness of the Fargo territory; 
(2) hypothetical costs which the 
company might incur should it ever be 
necessary to redevelop its business, 
retrain its personnel, and reéstablish 
its present set of records; and, (3) the 
profitableness of past operations in the 
Fargo Division. 

It is the considered opinion of the 
Commission that any estimate of value 
based on the above factors does not 
constitute a proper element of value to 
be included in the rate base of a public 
utility. 

But the right of the utility to an al- 
lowance for going value has been 
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finally determined by the supreme 
court upon appeal in this case. The 
Commission recognizes that the deci- 
sion of the court is mandatory and de- 
terminative on the issue of going 
value in this proceeding. However, 
the court, in its decision, failed to sug- 
gest a logical and objective method for 
determination of the amount of going 
value as a separate allowance. 
We agree with the staff that, 
a rate base established after 
due consideration of the cost of the 
physical property—which cost in- 
cludes all expense necessary to as- 
semble and establish the property as 
an operating unit—will include suf- 
ficient recognition of the element of 
going value.” 

And we further agree with the staff 
that, “The separate-allowance theory 
of going value doubtless deserves a 
memorial in the chronicle of economic 
legends, but most assuredly it is an 
anachronism in our time.” 

In the judgment of the Commission, 
the testimony of the company witness 
in support of a separate allowance for 
going value is speculative, conjectural, 
and does not sustain the burden of 
proof as to the reasonableness of the 
amount claimed. We are convinced, 
however, that the best interests of the 
company, and of its patrons, require 
that there be an end to this litigation; 
therefore, consistent with the mandate 
of the supreme court that the company 
is entitled to an allowance for going 
value in this case, the Commission will 
allow the full amount of such value as 
claimed by the utility in order to avoid 
further litigation, notwithstanding 
that the evidence offered by the com- 
pany to sustain its claim of a separate 
allowance for going value is, in our 
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opinion, speculative, uncertain, and 
without probative value. 


Rate Bases 


The Commission, in the determina- 
tion of rate bases for each utility de- 
partment for the years 1938 to 1944, 
inclusive, has included all elements of 
value hereinbefore allowed as fair and 
reasonable, and, also, the amount 
claimed by the company for going 
value. Furthermore, we will use, for 
the purposes of this order, the esti- 
mated per cent condition of the physi- 
cal property as submitted by the com- 
pany. 

But rate bases extablished even on 
such a liberal basis show that the elec- 
tric rates, as fixed by the Commission 
in its order of March, 1938, were 
higher than what now appear would 
have been just and reasonable rates 


during the pendency of this proceed- 
ing. 

Statements of the applicable rate 
bases for each year 1938 to 1944, fol- 
low: 

[Table omitted shows statement of 
rate base for electric department as 


follows: 1938—$1,788,811; 1939— 
$2,594,244; 1940—$2,544,516; 1941 
—$2,486,602 ; 1942—$2,469,771; 
1943—$2,426,349; 1944—$2,372,- 
954. The statement of rate base for 
the gas department is as follows: 
1938—$1,124,969; 1939—$1,106,- 
612; 1940—$1,081,284; 1941—$1,- 
053, 613; 1942—$1,054,864; 1943— 
$1,031,896; 1944—$1,008,291. The 
statement of rate base for the steam 
heating department is as follows: 
1938—$328,167; 1939—$369,595 ; 
1940—$355,673; 1941—$343,419; 
1942—$339,450; 1943—$331,756; 
1944—$323,452.] 
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Rate of Return 


The evidence on the issue of rate of 
return includes Staff Exhibit 20, Util- 
ity Exhibit “O,” and testimony relat- 
ing thereto. The record shows, among 
other factors, the cost of money to the 
Northern States Power Co. (Minn.), 
its corporate structure, financial his- 
tory, and pertinent data on past opera- 
tions in the Fargo Division. 

It is generally agreed that the rate 
of return which will compensate in- 
vestors for risks assumed, necessitates 
the exercise of informed judgment. 
No wholly objective standard has been 
devised by which a rate of return can 
be determined with mathematical ac- 
curacy. 

[11, 12] However, it is well estab- 
lished that a rate of return should be 
flexible, and that the reasonableness 
thereof must be judged primarily in 
the light of current economic condi- 
tions. Moreover, the rate of return 
must be sufficient to assure confidence 
in the financial soundness of the enter- 
prise, and to maintain its credit. The 
problem is to determine a rate of re- 
turn commensurate with the invest- 
ors’ appraisal of the risk of capital un- 
der the particular circumstances, and 
which will not, at the same time, place 
an economically unjustifiable burden 
on consumers. 

[13-15] The utility introduced Ex- 
hibit “O,” and testimony thereon, 
which purports to show the historical 
cost of capital to the company. The 
data in Exhibit “O” pertaining to 
long-term debt capital, and preferred 
stock capital, and the annual percent- 
age costs derived therefrom, are based 
on the company’s books and records. 
However, ‘the stated percentage cost 
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of common stock capital is necessarily 
merely an estimate. 

The company attacked certain tab- 
ulations in staff Exhibit 19 which 
show the current cost to public utilities 
of various classes of capital, and the 
ratio of earnings to market price of 
certain public utility common stocks. 
Apparently the company considered 
that the market appraisal of the secur- 
ities failed to give sufficient effect to 
further costs which might be incurred 
if it were necessary to attract addition- 
al capital into a particular enterprise. 
However, this position is inconsistent 
with the experience of the Northern 
States Power Co. (Minn.). Utility 
Exhibit ‘“O” shows that the company 
incurred no costs whatsoever in the 
sale of its common stock, notwith- 
standing that senior securities were 
sold at a discount. Moreover, there 
is no evidence in the record to show 
that the company will require addi- 
tional capital of any class for invest- 
ment in the Fargo Division within the 
reasonably predictable future. In 
fact, the company has, at the present 
time, a 40 per cent reserve of generat- 
ing capacity in Fargo. The annual 
depreciation expense allowance will, of 
course, provide sufficient funds to re- 
place existing property as it is retired 
from service. Hence we need not 
speculate on costs which the company 
might incur if it were necessary to at- 
tract additional capital. Our problem 
is to determine a fair rate of return on 
capital presently invested. 

If a rate base for public utility prop- 
erty is fixed in accordance with the so- 
called “present fair value” rule, then 
the historical cost of capital invested 
therein is not controlling. If the rate 
base reflects “present value,” then it 
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is the present cost of capital, and not 
the historical cost thereof, which is 
determinative. 

A staff computation shows that, on 
the basis of the company’s capital 
structure, and the cost of its presently 
outstanding indebtedness, an over-all 
rate of return of 6 per cent on net in- 
vestment results in an indicated rate 
of return to common stock of approxi- 
mately 8.2 per cent. But this compu- 
tation does not show the effect of en- 
hancing the rate base by inclusion 
therein an allowance for going value, 
and for reproduction cost of the physi- 
cal property. 

The company elaborated upon the 
above computation by substituting 
therein its derived historical costs of 
capital, and computing the rate of re- 
turn to common stock on that basis. 
(The historical cost of capital, as used 
by the company, includes the cost of 
presently outstanding bond and pre- 
ferred stock issues, plus costs incurred 
in connection with securities which 
have been retired.) Thus an over-all 
rate of return of 6 per cent on the 
company’s net investment as of De- 
cember 31, 1940, results in an indi- 
cated rate of return to common stock 
of 7.22 per cent, when based on the 
company’s capital structure as of that 
date, and on a long-term debt histor- 
ical cost of 4.25 per cent, and a pre- 
ferred stock historical cost of 6.49 per 
cent. 

However, the company applied the 
over-all rate of return to net invest- 
ment, and not to the “present value” 
of the property, which is the basis 
used herein to determine net earnings. 
Due to a consideration of reproduc- 
tion cost, and of going value, this or- 
der fixes a rate base for the electric 
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income taxes, and a normal rate of re- 
turn, would result in unjust and un- 
reasonable rates for public utility serv- 
ice; and, (2) that a rate of return of 
6 per cent, before excess profits taxes, 
if any, is adequate and reasonable. 


property, as of December 31, 1940, 
approximately 13.1 per cent greater 
than the net investment therein. The 
effect of enhancing the rate base in 
this manner is to increase the indicat- 
ed rate of return on common stock to 
8.8 per cent, even when using the his- 
torical cost of capital as claimed by 
the company. 

A witness for the company testified 
that, in his opinion, a rate of return of 
64 per cent on the electric property, 
after all expenses, including Federal 
income and excess profits taxes, would 
be reasonable. The staff recommend- 
ed the allowance of a 6 per cent rate 
of return after operating expenses, de- 
preciation, and all taxes, except the 
Federal excess profits tax. 

A staff witness testified that rev- 
enues would have to be astronomical, 
relatively, to provide investors a re- 
turn of even 6 per cent after all operat- 
ing expenses and taxes, including ex- 
cess profits taxes. This testimony 
was not disputed by the company. 
Apparently the practical effect of the 
excess profits tax is to reduce the 
over-all return on public utility prop- 
erty, under ordinary circumstances, to 
about 5 per cent. The evidence 
shows, for instance, that during the 
years 1942 and 1943 the Northern 
States Power Co. (Minn.) _ itself 
earned only about 4.8 per cent on its 
total capitalization. 

The record shows that the com- 
pany’s property in the Fargo Division 
is competently managed, well main- 
tained, exposed to a minimum of risk; 
and that a reasonable return thereon 
is relatively certain. 

The Commission finds and deter- 
mines, (1) that allowance of the ex- 
cess profits tax, in addition to regular 
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Operating Expenses 


The record in this case includes Ex- 
hibit 12, prepared by a staff witness, 
and Exhibits “G” and “F” submitted 
by a witness for the utility, which 
show operating expenses incurred by 
the company, for the years 1938 to 
1943, inclusive, in the operation of its 
Fargo property. The staff’s state- 
ment of operating expenses excludes 
annual depreciation expense, taxes, 
regulatory expense, and amortization 
of cost of the power plant site. Aside 
from the excluded items, the operating 
expense statements submitted by the 
company and by the staff are in sub- 
stantial agreement. Apparently some- 
what different methods were used in 
the interstate allocation of operating 
expenses, which accounts for the slight 
and immaterial differences. 

The Commission finds that operat- 
ing expenses of the electric, gas, and 
steam heating departments as stated 
in Exhibit 12 are reasonable; and that 
the methods of allocation used there- 
in are proper. Accordingly, we allow 
operating expenses for each utility de- 
partment as follows: 


Steam 
Heat- 
ing De- 
partment 
$95,240 
72,785 


77,238 
81/537 
82,970 


Electric Gas 
Year Department Department 
1938 .... $386,93 $141,084 
1939 .... 373,585 137,727 
1940 .... 370,442 133,128 
1941 .... 356,954 143,235 
1942 ... 368,162 142,559 
1943 .... 385,639 157,212 


Annual depreciation expense, taxes, 
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regulatory expense, and amortization 
of cost of the power plant site are sep- 
rately considered in this order. 


Taxes 


On the question of taxes properly 
assignable to operating expense in the 
Fargo Division of the Northern States 
Power Co., the record includes Ex- 
hibit 20, introduced by the staff; Ex- 
hibits “G” and “P” placed in evidence 
by the company; and testimony relat- 
ing thereto. 

There is a dispute in the record as 
to whether certain taxes should be al- 
lowed as operating expense in this 
proceeding. Those taxes which are 
in controversy will be discussed sep- 
arately hereinafter. All other taxes 


included in a subsequent “Statement 
of Taxes” for each utility department 
will not be separately considered since 
apparently there is no controversy as 


to the reasonableness of the amounts 
stated therein. 

[16] North Dakota Property Tax. 
The staff and the company apparently 
are agreed upon the total amount of 
North Dakota general property tax on 
the Fargo property for each year, 
1938 to 1943, inclusive. However, 
different methods were used in alloca- 
tion of the tax to the electric, gas, and 
steam heating departments. The com- 
pany based its allocations solely on the 
historicai cost of the physical property 
assigned to each department. The 
staff’s allocation method includes a 
consideration of both the historical 
cost of the physical property and de- 
partmental operating revenues. 

The Commission finds that the 
method used by the Staff for alloca- 
tion of the North Dakota general 
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property tax, and the amounts thereof 
as allocated, are fair and reasonable. 

[17] Property Tax on East Hi- 
Line. The company owns a transmis- 
sion line between Fargo, North Da- 
kota and Hawley, Minnesota, which 
line interconnects with the Otter Tail 
Power Company. This interconnec- 
tion is used mainly for emergency 
standby service. A portion of the 
value of the transmission line is in- 
cluded in rate bases applicable to Far- 
go, and West Fargo, North Dakota. 

Since a portion of the transmission 
line situated in Minnesota is consid- 
ered used and useful in rendering pub- 
lic service in Fargo, it follows that 
property taxes thereon may also be 
ratably allocated to Fargo operations, 
and upon the same principle that a 
portion of the North Dakota general 
property tax on production facilities 
located in Fargo is allocated to Min- 
nesota operations. 

The company has not proposed an 
allowance for property tax on the 
transmission line for the years 1938 
to 1940 inclusive, but such an allow- 
ance is included in the company’s tax 
statement for the years 1941 to 1943, 
inclusive. The reasonableness of the 
company’s figures was not challenged 
by the staff. 

The Commission détermines that 
the allowances claimed for property 
tax on the interconnecting transmis- 
sion line are proper and reasonable, 
and will be allowed. 

[18] Federal Tax on Electrical 
Energy. The company, in Exhibits 
“G” and “P,” has claimed an allow- 
ance for Federal excise tax on electric 
energy based upon the amount actual- 
ly paid on revenue received under the 
electric rates prescribed by the Com- 
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mission in its order of March, 1938, 
plus an estimated liability for the tax 
on the total impounded electric funds 
receivable. Such an allowance would 
be warranted only if the company 
were to receive all the impounded 
funds. But, under this order, the 
company will not receive any of the 
impounded electric funds, hence no 
allowance for Federal excise tax in 
addition to the amounts actually in- 
curred on revenues already received, 
will be made. 

The Commission finds that the al- 
lowances for Federal excise tax on 
electrical energy as stated in Exhibits 
“G” and “P,” less the estimated lia- 
bility on impounded funds receivable, 
are fair and reasonable, and are here- 
by allowed. 

[19] Wisconsin Privilege Dividend 
Tax. The company has claimed cer- 
tain allowances for the Wisconsin 


Privilege Dividend Tax for the years 
1938 to 1940 inclusive. However, the 
company has made no claim for the 
allowance of such a tax for the years 
1941 to 1943, inclusive. The staff 
has recommended that the Privilege 
Dividend Tax be disallowed in this 


proceeding. We quote the staff’s 
recommendation, and reasons there- 
for: 

. it is recommended that no 
portion of the tax be allowed in a rate 
proceeding in this state. This is a tax 
properly assignable only to the com- 
pany’s operations in the state of Wis- 
consin, if, indeed, it may properly be 
classed as a cost of operation even in 
Wisconsin.” 

“The propriety of including the 
Privilege Dividend Tax in production 
costs of public utility corporations 
was. . . reviewed by the supreme 


court of Wisconsin. It is to be ob- 
served that the court held the tax not 
properly an expense of operation even 
in the state which levies the tax. 

“We are certain of three things: 
(1) that the burden of the tax is spe- 
cifically laid upon the stockholder ; (2) 
that the corporation declaring the 
dividend must deduct the tax from the 
dividend and may not under any cir- 
cumstances treat the tax as a neces- 
sary expense of doing business; (3) 
that the power to levy the tax so con- 
strued was authoritatively established 
in the Penney Case [1940] (311 US 
435, 85 L ed 267, 61 S Ct 246)’ 
Wisconsin Gas & E. Co. v. Wisconsin 
Dept. of Taxation (1943) 243 Wis 
216, 10 NW(2d) 140, 141.” (Ex- 
hibit 20, p. 9.) 

The Commission finds and deter- 
mines that the Wisconsin Privilege 
Dividend Tax is not a proper expense 
of operaton in the state of North Da- 
kota, and, therefore, the tax will be 
disallowed in this order. 

[20] North Dakota Sales Tax. 
The company has claimed an allow- 
ance of $1,868.66 in the steam heating 
department operating expenses for the 
year 1939 to cover a state sales tax 
deficiency assessment. The staff has 
recommended that the above amount 
be disallowed as an operating ex- 
pense for the following reasons: 

“, . It is recommended that 
this tax be disallowed in the instant 
rate-making proceeding. The above 
amount is part of a special assessment 
made by the State Tax Commissioner 
on the sale of steam heat under the 
sales tax act of 1937. (Chap 249, S. 
L. 1937.) This act provided, for the 
first time, a tax on steam heating 
service in North Dakota. (Section 
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2.) The special assessment was occa- 
sioned by failure of the company to re- 
mit a tax on its sales of steam heat for 
a period of time subsequent to enact- 
ment of the sales tax act of 1937. 

“Section 6 of the Sales Tax Act of 
1937 provides: 

“ ‘Retailers shall add the tax im- 
posed under this act to the 
sales price or charge and when added 
such taxes shall constitute a part of 
such price or charge, shall be a debt 
from consumer or user to retailer un- 
til paid, and shall be recoverable at 
law in the same manner as other 
debts.’ 

“Whatever may have been the 
cause of the company’s failure to col- 
lect and remit this tax on steam heat- 
ing service for a certain period of time 
is not here important, nor is it here 
important that the company may have, 


or have had, the right to claim the 
tax ‘recoverable at law in the same 


manner as other debts’ from con- 
sumers. 

“Tf the company, by reason of inad- 
vertence or error, failed to collect the 
tax at the time of the steam-heat sales 
—a requirement plainly imposed by 
§ 6 of the 1937 sales tax act—and if, 
after a deficiency assessment, the com- 


pany failed to avail itself of the right . 


to recover this debt ‘in the same man- 
ner as other debts,’ it would be illogi- 
cal and unreasonable to hold such de- 
ferred tax to be a lawful cost of opera- 
tion in a rate-making proceeding. The 
sales tax is in no sense an operating 
expense. The incidence of the tax is 
plainly on the consumer, provided the 
retailer exercises his rights and duties 
under the law. The retailer acts 
merely as a legal agent for the collec- 
tion of the tax, and it would be unrea- 
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sonable to permit a retailer to recoup 
a deficiency other than in the manner 
prescribed by law.” 

Upon that statement, the Commis- 
sion finds that the deficiency assess- 
ment for state sales tax of $1,868.66 
is not a proper expense of operation, 
and, therefore, is disallowed. 

[21] North Dakota Corporate In- 
come Tax. The company has includ- 
ed in Exhibits “G” and “P” its claim 
for the allowance of a North Dakota 
corporate income tax. The staff’s 
Exhibit 20 also includes a considera- 
tion of state income taxes. 

The record does not show the basis, 
or the method, used by the company in 
the allocation of state income tax be- 
tween its various operating divisions 
within the state of North Dakota. 
(Minot, Grand Forks, and Fargo 
Divisions.) Staff Exhibit 20 shows 
the total amount of state income tax 
paid by the company for each year 
here involved, which amounts were 
ascertained from income tax returns 
filed by the company with the state 
tax commissioner. 

The reasonableness of the amount 
of income tax allocated by the com- 
pany to Fargo operations for the years 
1938 to 1940, inclusive, was consid- 
ered excessive by a staff witness. The 
Commission finds that this contention 
is unchallenged, and is sustained by 
ample evidence in the record. We 
find, also, that the state income tax 
allowances claimed by the company 
for the years 1941 to 1943, inclusive, 
are likewise excessive. 

The staff allocated state income tax 
between operating divisions on the 
basis of net operating revenues, after 
certain adjustments. It is conceded 
that, due to lack of sufficient data, the 
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income tax was not allocated, as it 
properly should have been, to each 
utility department in the several 
operating divisions. However, a more 
accurate allocation apparently would 
have resulted in the assignment of a 
lesser amount of income tax to the 
Fargo Division than is shown in Ex- 
hibit 20. 

Accordingly, the Commission finds 
that, in the light of the record, the 
North Dakota corporate income tax as 
allocated in Exhibit 20 is adequate and 
reasonable, and is hereby approved. 

[22, 23] Federal Corporate Income 
Tax. The company’s claims for Fed- 
eral income taxes are stated in Ex- 
hibits “G” and “P.” The staff did 
not include a specific allowance for 
Federal income tax, but proposed a 
method for the determination thereof. 
A staff witness questioned the reason- 
ableness of the amount of Federal in- 
come tax allocated to the Fargo Divi- 
sion for the years 1938 to 1940, and 
stated his reasons therefor. This tes- 
timony was not disputed by the com- 
pany. 

The exhibits show that the com- 
pany apparently allocated to the Fargo 
Division a portion of the Federal in- 
come taxes accrued, or paid, by the 
Northern States Power Co. (Minn.) 
on its total earnings. 

We are of the opinion that the com- 
pany’s basis for allocation of Federal 
income tax is improper in two major 
respects : ; 

First. 


The company used taxable 
income as a basis to allocate Federal 


income tax. But in the determina- 
tion of taxable income for each utility 
department, the company assigned to 
the: electric department considerable 
nonoperating income in the form of 
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interest and dividends. As stated by 
a witness for the utility: “Other in- 
come (consisting chiefly of interest 
and dividends) was assigned entirely 
to the electric utility due to the fact 
that this income is derived from sub- 
sidiary companies whose operations 
are principally electric.” The effect of 
such procedure is to assign to operat- 
ing property the Federal income tax on 
nonoperating income, which, we be- 
lieve, is erroneous. 

Second. In the determination of 
taxable income in the Fargo Division, 
the company included therein the im- 
pounded revenues. As stated in Util- 
ity Exhibit “P,” p. 1: “The taxable 
income used as a basis for computing 
the provisions for Federal income and 
excess profits taxes for the years 1941, 
1942, and 1943 include impounded 
revenues applicable to the Fargo Rate 
Case.” 

Since under this order the company 
will not receive any of the impounded 
electric funds, the inclusion thereof 
amounts to a substantial overstate- 
ment of taxable income, which results 
in the allocation of an _ excessive 
amount of Federal income tax to the 
Fargo Division. The electric funds 
impounded, as of December 31, 1943, 
amounted to approximately $765,000, 
which indicates the magnitude of 
error involved in the basis of alloca- 
tion used by the company. 

The Statements of Revenue Re- 
quirement included herein show, fur- 
ther, that the company, under rates 
prescribed by the Commission in its 
order of March, 1938, has received 
approximately $260,000 of electric 
revenues in excess of reasonable rev- 
enue requirements during the period 
1938 to 1943, inclusive. The inclu- 
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sion of this excess revenue in taxable 
income would result in the unwarrant- 
ed allocation of Federal income tax 
thereon to the Fargo Division. 

The Commisson finds that the com- 
pany has used an improper basis for 
the allocation of Federal income tax 
to the Fargo Division; and determines 
that the amounts so allocated are ex- 
cessive and unreasonable. 

The method used by the staff to de- 
termine an allowance for Federal in- 
come tax is stated in Exhibit 20 (p. 
15), and further elaborated upon in 
Appendix “A” of this order. The rea- 
sonableness of the proposed method 
was not challenged by the company. 

The staff computed a Federal in- 
come tax allowance directly from the 
maximum allowable fair return to 
each utility department; that is, 6 per 
cent of the rate bases as fixed by the 
Commission. Thus, the allowances 
as computed by the staff are sufficient 
to cover Federal income tax liability 
on the maximum earnings to which 
the company is entitled each year. No 
more is required. A statement of 
revenue requirements, which includes 
appropriate provision for operating 
expenses, depreciation, taxes, allow- 
able fair return, etc., is the standard 
used by regulatory agencies to deter- 
mine whether earnings are inadequate, 
excessive, or just and reasonable. 

The staff has computed an income 
tax allowance for each year 1938 to 
1943, inclusive, using the regular in- 
come tax rates prescribed by Federal 
law. The income tax allowances for 
the years 1941 to 1943, were comput- 
ed without regard to the effect, if any, 
of the excess profits tax. However, 
if the earnings were actually subject 
to an excess profits tax, then, the com- 


[18] 
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puted allowances for regular income 
tax for the years 1941 to 1943, inclu- 
sive, would be too large. This is Be- 
cause excess profits taxes are com- 
puted before normal and surtaxes, 
and income subject to the excess prof- 
its tax is not subject to normal and 
surtaxes. 

The Commission finds that the 
method used by the staff in computing 
allowances for Federal income tax is 
proper ; and that the amounts thereof, 
as stated in Appendix “A,” are fair 
and reasonable, and are hereby ap- 
proved. 

[24] Excess Profits Tax. The 
company claims an allowance for Fed- 
eral excess profits tax in this proceed- 
ing as follows: 

$11,431 
99,775 
118,952 

The company claims, in effect, that 
the excess profits tax, as imposed by 
law, is a tax upon income which it is 
required to pay, and as such, is a le- 
gitimate cost of operation and should 
be allowed as an operating expense in 
the determination of just and reason- 
able rates for public utility service. 

The staff has recommended that 
the excess profits tax be disallowed in 
the determination of public utility 
rates, and has stated the reasons, and 
the authority, in support of its recom- 
mendation in Exhibit 20, pp. 18-27. 
A staff witness testified that, if earn- 
ings are subject to the excess profits 
tax, operating revenues would have to 
be incredibly high to provide investors 
a 6 per cent return after all operating 
expenses, and taxes, including the 
Federal excess profits tax. This tes- 
timony was not challenged by the 
company. 
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But aside from the issue of whether 
the excess profits tax should be disal- 
lowed, we think the basis used by the 
company to allocate excess profits tax 
to the electric department in the Far- 
go Division was improper in two im- 
portant respects : 

(1) The company used taxable in- 
come as a basis to allocate the Federal 
excess profits tax. However, in the 
determination of taxable income by 
utility departments, and before alloca- 
tion to the Fargo Division, the com- 
pany assigned to the electric depart- 
ment considerable nonoperating in- 
come consisting of interest and div- 
idends. As explained by a witness for 
the company: “Other income (con- 
sisting chiefly of interest and div- 
idends) was assigned entirely to the 
electric utility due to the fact that this 
income is derived from subsidiary 
whose operations are 
The effect of 


companies 
principally electric.” 
that method is to assign to operating 
property (which includes the Fargo 
property) the Federal excess profits 


tax on nonoperating income. We 
think such procedure is improper in 
that it casts an undue burden on 
operating property. 

(2) In the determination of tax- 
able income for the electric depart- 
ment in the Fargo Division, the com- 
pany included therein the impounded 
electric revenues. “As explained in 
Utility Exhibit “P,” p. 1: ‘The tax- 
able income used as a‘basis for com- 
puting the provisions for Federal in- 
come and excess profits tax for the 
years 1941, 1942, and 1943 include 
impounded revenues applicable to the 
Fargo Rate Case.” However, since, 
under this order, the company will 
not receive any of the impounded elec- 
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tric funds, the inclusion thereof 
amounts to a substantial overstate- 
ment of taxable income which results 
in the allocation of an _ excessive 
amount of Federal excess profits tax 
to the Fargo Division. 

The record does not show the 
amount of the liability, if any, for 
Federal excess profits tax on the basis 
of revenue requirements as established 
herein. 

Irrespective of whether regulatory 
agencies consider public utility earn- 
ings in excess of certain exemptions 
fixed by law, as “excess profits,” the 
fact remains that Congress declared 
all such earnings taxable at 90 per 
cent to 95 per cent thereof. Obviously, 
the excess profits tax is in no sense a 
normal tax. But there is nothing in 
the law which suggests that the earn- 
ings of public utility corporations, in 
excess of exemptions established in the 
act, should remain unimpaired. The 
practical effect on revenue require- 
ments of maintaining earnings unim- 
paired in spite of the excess profits 
tax, was clearly explained by a wit- 
ness for the Commission. The evi- 
dence shows that, if an excess profits 
tax is involved, it would be necessary 
to assess consumers $10 to $20 in or- 
der to avoid a $1 reduction in cor- 
porate net earnings. The imposition 
of such a burden on consumers is an 
economic absurdity. 

Moreover, we are convinced. that 
the burden of the excess profits tax 
should not be shifted to consumers. 
The excess profits tax is but one part 
of our comprehensive wartime tax 
structure, which, we believe, was in- 
tended to equitably distribute the 
financial burdens of this war. The 
wartime tax on public utility corpora- 
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tions should be borne in good grace 
by its stockholders in the same man- 
ner that individuals are contributing 
to our national security—with more 
of their net savings, and with the 
blood of their sons. 

But whether the excess profits tax 
is disallowed as an operating expense 
during the period here involved (1938 
to 1943 inclusive), is an academic 
question. The evidence shows that 
the company has received, during the 
years 1938 to 1943 (exclusive of the 
impounded electric funds), $260,000 
of electric revenues in excess of rea- 
sonable revenue requirements. The 
company claims an allowance of 
$230,158 for excess profits tax in 
this case, which amount is consider- 
ably, less than the revenue already re- 
ceived by the company in excess of 
reasonable requirements. 

The Commission determines that 
allowance of the Federal excess profits 
tax for rate-making purposes is con- 
trary to sound public policy; and that 
the allowance thereof would result in 
unjust and unreasonable rates for 
public utility service. 

The Commission finds that the tax 
allowances ‘as set forth in the follow- 
ing statements, are fair and reason- 
able, and are hereby approved: 
[Table omitted. ] 


Cost of 
Power Plant Site 


[25, 26] The company, during the 
year 1938, constructed an addition to 
its steam power plant located in the 


city of Fargo. In expanding the 
capacity of the power plant, the com- 
pany incurred certain costs to obtain 
the required land rights. All costs in- 
curred by the company for that pur- 
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pose are set forth in Exhibit 16, which 
also includes a proposed schedule for 
the amortization of such costs. The 
schedule provides for the uniform 
amortization of the total cost ($66,- 
906.29) over a 20-year period, and 
also includes an allowance of 6 per 
cent on the unamortized balance in 
this account each year. 

The Commission finds that the pro- 
posed amortization of the cost of the 
power plant site, as stated in Exhibit 
16, is fair and reasonable; and that, 
since interest during construction on 
this account was capitalized during the 
year 1938, and is included in the above 
cost figure, the period of amortization 
should properly begin January 1 
1939. 

We reject the company’s contention 
that the amortization period should 
begin in April, 1938, for the reason 
that the concurrent allowance of in- 
terest during construction and a far 
return would involve double compen- 
sation. 

A witness for the company intro- 
duced Exhibit ‘““M” which states that 
the original cost of the steam plant 
site, as of April, 1938, was $66,- 
906.29. Apparently this is in error. 
The evidence indicates that, due to the 
capitalization of interest during con- 
struction, the cost of the power plant 
site did not amount to $66,906.29 un- 
til December 31, 1938. 


Regulatory Expense 


[27] A _ staff witness introduced 
Exhibit 13, which shows that the 
company has incurred, as of December 
31, 1943, $22,534.99 of regulatory ex- 
pense in connection with this case. 
The company claims, in Exhibit “P,” 
additional regulatory expense in the 
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amount of $10,342.47. Apparently 
this represents legal fees paid by the 
company subsequent to December 31, 
1943, which costs were allocated back 
to the years 1941 to 1943, inclusive. 

The company has allocated the total 
amount of regulatory expense ($32,- 
877.46), for the 6-year period here in- 
volved, to each utility department as 
follows : 


Electric Department $22,746.02 


Gas Department 
Steam Department 


The Commission finds that the 
above amounts of regulatory expense 
as allocated to the gas and the steam 
heating departments are fair and rea- 
sonable, and will be allowed. 

We are of the opinion, however, 
that the regulatory expense of $22,- 
746.02, as allocated by the company 
to the electric department, is not a 
proper operating expense and is there- 
fore disallowed for the reason that the 
company, in six years of litigation, has 
failed to establish that the electric 
rates as prescribed by the Commis- 
sion in its order of March, 1938, were 
unjust and unreasonable. 

The disallowance of said regulatory 
expense, for the reason stated, is sus- 
tained by ample authority. 

In Grand Forks v. Red River Pow- 
er Co. (1936) 12 PUR(NS) 353, 
376, the North Dakota district court 
said: 

es the Commission disallowed 
the cost of the valuation made in this 
case. The law seems to be that if in 
the final decision the utility prevails, 
then the expense they are put to to 
defend reasonable rates is allowable. 
If it fails, and the expense has been 
incurred in defending unreasonable 
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rates, then the courts seem to hold 
such expense should be excluded in the 
determination of the legitimate ex- 
pense upon which a rate base is found- 
ed. In this case the utility has failed 
to maintain its rates as reasonable. 


The expense of this case is therefore 


properly disallowed.” 

See also Scranton Spring Brook 
Water Service Co. v. Public Service 
Commission, 105 Pa Super Ct 203, 
PUR1932C 471, 485, 160 Atl 230; 
Public Utility Commission v. Edison 
Light & P. Co. (Pa 1937) 19 PUR 
(NS) 474, 475; East Ohio Gas Co. v. 
Cleveland (Ohio 1934) 4 PUR(NS) 
433, 477; Presque Isle Water Co. v. 
Itself (Me 1937) 18 PUR(NS) 385, 
399, 


Revenue Requirements « 


The tabulations which follow, sum- 
marize amounts of the various classes 
of revenue requirements hereinbefore 
discussed and approved. 

The stated operating revenues for 
the electric department are on the 
basis of electric rates prescribed by the 
Commission in its order of March, 
1938. In other words, it is revenue 
which has already been received by the 
company. The funds impounded pur- 
suant to an order of the court repre- 
sent amounts in excess of such rev- 
enues. 

The statement of revenue require- 
ments for the electric department, 
shows that, during the period 1938 to 
1943 inclusive, the company has re- 
ceived $260,158 in excess of reason- 
able revenue requirements, even on 
the basis of electric rates prescribed 
by the Commission in its original or- 
der in this case. (Impounded electric 
revenue in the amount of $764,060, as 
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of December 31, 1943, is additional 
thereto. ) 

The operating revenues shown for 
the steam heating department are like- 
wise based on rates established by the 
Commission in its first order in this 
proceeding. However, a portion of 
the operating revenue, as shown, has 
been impounded. But since this or- 
der will provide, in effect, that the im- 
pounded steam heating funds shall 
revert to the company, the impounded 
amounts have been included in the 
statement of operating revenues for 
said department. 

A statement of operating revenues 
and of revenue requirements, as here- 
inbefore determined for the electric, 
gas, and steam heating departments, 
for each year 1938 to 1943, inclusive, 
follows: [Table omitted. ] 


Operations for the Year 1944 


The Commission has based its de- 
termination of operating revenues and 
expenses for the years 1938 to 1943 
inclusive, on factual data taken from 
the company’s books and records, and 
which is in evidence. 

However, with respect to operations 
for the year 1944, or such part of it 
as may elapse prior to the effective 
date of this order, there is no evidence 
in the record which shows actual 
operating revenues or expenses. 
Hence it is necessary, in fixing rates 
for the year 1944, to resort to estimates 
of probable revenues and expenses for 
that period. 

The Commission has hereinbefore 
determined a rate base of $2,372,954 
applicable to the electric property for 
the year 1944. 

A witness for the company stated 
that, in his opinion, labor costs in the 
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Fargo Division would be approxi- 
mately $10,000 higher, and that main- 
tenance expense would increase about 
$8,000, in 1944 as compared to 1943. 
The company incurred operating ex- 
pense in the amount of $385,639 in 
1943. Thus, allowing the company’s 
estimate of increased expenses, its 
1944 operating expense in the electric 
department of the Fargo Division 
would amount to $403,639. 

The Commission finds that, upon 
the evidence in the record, and in ac- 
cordance with principles hereinbefore 
discussed, the following estimate of 
revenue requirements for the year 
1944 is fair and reasonable: 


EstTIMATED REVENUE REQUIREMENTS 
Electric Department 
1944 


Operating expense 
Depreciation expense : 
Fargo property (3%) 
Minneapolis facilities 
Taxes (Excluding Federal income 
tax) 
Federal income tax * 
Amortization of power plant site ... 
Fair return (6%) 


* Based on 1943 tax rates: Normal tax 


24%; surtax 16%. 

The evidence indicates that electric 
department operating revenues for 
1944, under rates prescribed by the 
Commission in its order of March, 
1938, will exceed the estimated rev- 
enue requirement of $821,986 for the 
year 1944, 

There is no dispute in the record 
with respect to rates for the gas, and 
the steam heating departments. On 
the basis of data covering the operation 
of these departments for the years 
1938 to 1943, it appears that, on the 
basis of present rates, operating rev- 
enues for the year 1944 will not ex- 
ceed reasonable revenue requirements 
of the gas, and of the steam heating 
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departments, respectively, for that 


period. 
Part II 
Rates for the Future 


In establishing rates for the future, 
a regulatory agency must perforce rely, 
to a considerable degree, on prophecy. 
Since a forecast should be an in- 
formed estimate, and not mere guess- 
work, we have, in this case, made a 
careful study of past operations, and 
of probable future trends, in order to 
reduce the hazards of prophecy to a 
minimum. 

We will first consider and deter- 
mine an applicable rate base. There 
is no evidence in the record to show 
that any major additions to the phys- 
ical property in the Fargo Division 
are contemplated in the near future. 
Thus the value of the physical property 


as determined for the year 1944, may 
reasonably be used as a basis upon 
which to fix rates for the future. 
Such a basis is liberal in that deprecia- 
tion accruing during the year 1944 is 
not taken into account. 


[28] Since the company contended 
that, due to war conditions, its mate- 
rials and supplies inventory is ab- 
normally low, we will make an allow- 
ance for that item based on the com- 
pany’s prewar requirements. 

As previously stated in this order, 
we will include in the rate base the 
allowance claimed by the company for 
going value of the electric property 
in order to avoid further litigation 
on that issue. 

The Commission determines that 
the following rate base is fair and 
reasonable for the purpose of estab- 
lishing rates for the future: 
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Rate Base 


Electric Department 
Fargo property: 
Undepreciated value 
Per cent condition * 
Depreciated value 
Minneapolis facilities * 
Cash working capital * 
Materials & supplies 
Going value ** 


Rate Base 
*See Utility Exhibit “N.” 
** As claimed by company. 

We turn now to a consideration of 
future annual revenue requirements. 

We have allowed estimated operat- 
ing expense in the amount of $403,- 
639 for the year 1944. That figure 
includes the company’s estimate of an- 
nual increase in labor and maintenance 
expense. The company also claimed 
an annual allowance, in fixing rates 
for the future, of $5,500 for regulatory 
expense. We will not make an allow- 
ance for regulatory expense for the 
reason that, if this order becomes 
final, the Commission is prohibited 
by statute from instituting further 
valuation proceedings for a period of 
three years (Chap 203, S. L. 1937), 
hence no additional regulatory expense 
will be incurred; and if the order is 
appealed, the question of regulatory 
expense incurred subsequent to the ef- 
fective date thereof, can be determined 
after the case is remanded to the Com- 
mission. If, as we have held in this 
order, the validity of the Commission’s 
order is sustained by the courts, it 
would be improper, in our opinion, to 
assess against consumers costs in- 
curred by the company to litigate the 
valid order. 

[29] In fixing rates for the future, 
no allowance will be made for Federal 
excess profits tax. The excess profits 
tax is indisputably a war tax. We 
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believe it would be improper, in es- 
tablishing rates for the indefinite fu- 
ture, to include an allowance to cover 
liability, if any, for the excess profits 
tax, especially since it appears that 
economic necessity for the tax may 
soon end. The tax is in no sense a 
normal cost of operation, nor a cost 
which will be incurred continuously 
in the future. 

In connection with the contention 
that a “fair value” rate base should 
reflect present abnormal price levels, 
the North Dakota supreme court, in 
its recent decision in this case, said: 

“The rise in prices since October, 
1940, cannot be considered as due to 
the free play of normal economic 
forces. Nor can it be anticipated that 


the increased price levels will be main- 
tained after the causes which have 
produced them disappear . . . if 


there is to be any stability to rates 
based upon fair value, it is general 
price trends and not intermediate or 
abnormal fluctuations in price which 
must enter into the computation of 
reproduction cost.” Northern States 
Power Co. v. Public Service Commis- 
sion (1944) — ND—, 53 PUR(NS) 
143, 155, 156, 13 NW (2d) 779. 

We are of the opinion that this 
principle is sound and equally applica- 
ble to operating costs. Public utility 
rates established for the indefinite fu- 
ture should not reflect present tem- 
porary and abnormal costs of opera- 
tion. 

The Commission determines that 
future annual revenue requirements 
for the electric department, as set forth 
in the following tabulation, are ade- 
quate and reasonable: 
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REVENUE REQUIREMENTS 
Electric Department 

Operating éxpense 
Depreciation expense: 

Fargo property (3%) 

Minneapolis facilities 
Taxes (Excluding Federal income 

tax) 
Federal income tax * 
Amortization of power plant site .... 
Fair return (6%) 
$824,428 


* Based on 1943 tax rates: Normal tax 


24%, surtax 16%. 

The Commission finds and deter- 
mines that the estimated annual rev- 
enue on electric rates presently in ef- 
fect, and not in controversy; plus an- 
nual revenue on the electric rates pre- 
scribed in Appendix “B,” which are 
hereby approved, will be adequate to 
cover the estimated future annual rev- 
enue requirement of $824,428. 


APPENDIX “A”’ 


Determination of Federal Income 
Tax Liability 


The method used to determine a 
proper allowance for Federal income 
tax to the electric, gas, and steam heat- 
ing departments in the Fargo Division 
of the Northern States Power Co. 
(Minn.) for the years 1938 to 1943, 
inclusive, is stated in general terms 
in Exhibit 20, pp. 15-18. The pro- 
cedure referred to therein was applied 
as explained hereinafter. 

Interest cost on long-term debt was 
allocated to each utility department in 
the Fargo Division as follows: The 
ratio of the net amount received by 
the company from its presently out- 
standing first mortgage bonds, 34 per 
cent, 1967, ($73,792,500) to the total 
capital realized by the company, less 
the amount realized from the St. Paul 
Gas Light Company bonds, was as- 
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certained as of the last day of each 
year, 1937 to 1943 inclusive. (St. 
Paul Gas Light Co. bonds are under- 
lying securities). The resultant per- 
centages were then applied to the com- 
pany’s net investment in each utility 
department in the Fargo Division as 
of December 31st each year. (Net 
investment in the various utility de- 
partments was determined by apply- 
ing the percent-condition figures, as 
claimed by the company, to the his- 
torical cost of the physical property, 
and adding thereto the allowances 
made in this order for cash working 
capital, and materials and supplies. ) 

Thus, the equivalent portion of the 
net investment representing proceeds 
from first mortgage bonds, 34 per 
cent, 1967, is determined. To this 
amount is applied the percentage cost 
thereof (3.59 per cent) and the result- 
ant is the “interest cost” figures used 
herein in the computation of Federal 
income tax liability. 

A credit for preferred stock divi- 
dends paid, in the determination of 
surtax net income for the years 1942 
and 1943, was determined as follows: 
The ratio of preferred stock capital 
realized, to total capital realized, as 
of the last day of 1941 and 1942, was 
ascertained. The resultant percent- 
ages were applied to the net invest- 
ment in each utility department in the 
Fargo Division. .(Net investment 
computed as hereinbefore stated.) 
Thus the amount invested in each de- 
partment, and represented by preferred 
stock, was determined. 

Then, the ratio of the amount of 
capital in each utility department rep- 
resented by preferred stock, to the 
company’s total preferred stock capital 
realized, was ascertained. These per- 
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centages were applied to the total pre- 
ferred stock dividends paid by the com- 
pany each year ($1,375,000), and the 
resultant amounts were used as credits 
for preferred stock dividends paid in 
the computation of a Federal income 
tax liability for the electric, gas, and 
steam heating departments in the 
Fargo Division. 

In the determination of Federal 
income tax liability, depreciation ex- 
pense was deducted in the same 
amount as allowed for operating ex- 
pense, notwithstanding that the com- 
pany has claimed in its income tax re- 
turns a greater allowance for deprecia- 
tion expense. 

In ascertaining the income tax lia- 
bility on allowable earnings in the 
Fargo Division, the Federal corporate 
income tax rates applicable to total 
earnings of the Northern States Pow- 


er Co. (Minn.) were used, to wit: 


Surtax 16% 
Normal tax 24% 
16% 

In the determination of revenue re- 
quirements for each utility department, 
the Federal income tax liability is 
computed (as explained in Exhibit 
20, p. 18) to cover full tax liability 
on the allowed fair return of 6 per 
cent, irrespective of whether earnings 
were sufficient to so provide. 

The data used in the computation 
of Federal income taxes for each util- 
ity department, and the amount there- 
of, are shown in the following state- 
ment: [Table omitted. ] 

Although the income tax liability 
is determined, in the first instance, 


Surtax 
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from fair return less appropriate de- 
duction, the correct amount thereof 
can be readily verified ' as the follow- 
ing statements for the year 1942 il- 
lustrate : 


STATEMENT OF — REQUIREMENTS 
42 


Operating expenses 
Depreciation expense: 
Fargo property (3%) 
Minneapolis facilities 
Taxes (Excluding Federal income 
tax) 
Federal income tax 
Amortization of power plant site* .. 
Fair return (6% of rate base) 


Total Revenue Requirements .. $795,325 


* (Includes fair return on unamortized 
amount. ) 


ORDER 


In accordance with the foregoing 
findings of fact, and conclusions of 
law: 

It is ordered: 

(1) That the electric rates pre- 
scribed by the Commission in its order 





1 Nore: The staff has had all computations 
of Federal income tax checked by competent 
and disinterested financial experts. 


of February 21, 1938, 22 PUR(NS) 
364, and supplemental order of March 
7, 1938, shall be the lawful rates for 
electric service in Fargo, and West 
Fargo, North Dakota, from the effec- 
tive date of said orders to the first 
regular meter reading date subsequent 
to the effective date of this order; 

(2) that, for electric energy used 
after the first regular meter reading 
date subsequent to the effective date 
of this order, the lawful rates for res- 
idential service, commercial lighting, 
general power, and combined light & 
power, and rules for the application 
thereof, in Fargo, and West Fargo, 
North Dakota, shall be as prescribed 
in Appendix “B” of this order ; 

(3) that the rate for steam heating 
service prescribed by the Commission 
in its order of February 21, 1938, 
supra, shall be the lawful rate for such 
service in Fargo, North Dakota, on 
and after the effective date of said or- 
der. 





VIRGINIA STATE CORPORATION COMMISSION 


Commonwealth of Virginia ex rel. ‘Town 


of Appalachia et al. 


Old Dominion Power Company 


Case No. 7895 
September 29, 1944 


— filed by towns against electric company, alleging 


applicability clauses of reduced rates to be void and meffec- 
tive and seeking restitutton of alleged overcharges; petition dts- 
missed. 
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Commissions, § 17 — Jurisdiction — Constitutional and statutory limitations. 
1. The jurisdiction of the Commission is dependent upon the express pro- 
visions of the Constitution and statutes made pursuant thereto, and juris- 


diction is limited by the authority found in the Constitution and statutes, 
p. 285. 


Rates, § 86 — Jurisdiction of Commission — Retroactive action. 


2. The Commission has no power to prescribe, alter, amend, or substitute 
any rate which may have retroactive effect, p. 285. 
Discrimination, § 35 — Lack of uniformity — Differing franchise rights. 

3. A statutory requirement that public utilities shall render reasonably 
adequate service at reasonable rates and charge uniformly therefor all 
persons or corporations using such products under like conditions does not 
require an electric utility to charge the same rates in a town where it lacks 
a franchise and its privilege to continue business is uncertain as in towns 
where it holds franchise rights for a definite period, since the status is 


clearly “unlike the conditions” existing where it is operating under a fran- 
chise, p. 285. 


Rates, § 42 — Powers of Commission — Notice of rate reduction. 
4. The Commission has power to permit a public utility, without notice, 
to reduce rates in part of the territory served, p. 285. 

Commissions, § 11 — Jurisdiction — Limitations. 


5. The power of the Commission, whether legislative or judicial, is definite- 
ly limited to matters of which it has jurisdiction—those matters of which 
the Commission has jurisdiction under the Constitution or laws of the state, 
p. 285. . 


Hooker, Commissioner: On the (2) That on or about July 1, 1941, 


2nd day of March, 1944, the town of 
Appalachia, et al. (hereinafter called 
the petitioners), filed with the State 
Corporation Commission its petition 
against the Old Dominion Power 
Company (hereinafter called the Pow- 
er Company). 

The following appearances were en- 
tered at the hearing of this case before 
the Commission: M. M. Heuser and 
H. C. Bolling, for the petitioners; E. 
Randolph Williams and T. Justin 
Moore, for the Power Company. 

The material allegations of the pe- 
titioners are substantially as follows: 

(1) That prior to July 23, 1941, 
the rates of the Power Company were 
uniformly applied throughout its ter- 
ritory in Wise and Lee counties in 
Virginia. 
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the Power Company revised its rates 
to become effective on July 23, 1941, 
in all of its territory except within the 
towns of Appalachia and Norton. In 
the towns of Appalachia and Norton 
the Power Company’s franchises had 
expired and had not been renewed. 

(3) The petitioners allege that the 
applicability clauses of the reduced 
rates of July 23, 1941, are void and 
ineffective in law because: 

(a) They are calculated and in- 
tended to coerce the town councils of 
two municipalities of this common- 
wealth, and in fact have had that ef- 
fect upon one of them; 

(b) They are violative of the posi- 
tive legal requirement that all public 
utilities charge uniformly for the serv- 
ices rendered to all persons or corpo- 
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rations using such services under like 
conditions and who are not in compe- 
tition with the furnishing company; 
and 

(c) Any device which produces un- 
equal charges for equal services by a 
public utility is repugnant to the pub- 
lic policy of this commonwealth. 

The material part of the prayer, as 
amended at the time of the hearing, is 
as follows: “. . . that this Com- 
mission in the exercise of its constitu- 
tional and statutory. powers require 
said respondent to ascertain, state, re- 
port, and account before this Commis- 
sion the amounts of the unlawful over- 
charges made against petitioners and 
all other persons, firms, and corpora- 
tions, disclosing the amounts due to 
each person, firm, or corporation for 
each month in which such overcharge 
was made, as well as the aggregate of 
all such overcharges; that the re- 
spondent be required to make reim- 
bursement, including accrued interest, 
to all entitled thereto and to pay all 
the costs and expenses of such ascer- 
tainment, report, and disbursement, as 
well as all other costs and expenses in- 
cident to this proceeding; that a rea- 
sonable and proper fee may be allowed 
to counsel for petitioners from the ag- 
gregate of the recovered sums for their 
services in instituting and prosecuting 
this proceeding; that the aforesaid 
limitation clauses devised by respond- 
ent be declared void ab initio; and that 
upon a hearing the respondent be re- 
strained and enjoined from further at- 
tempting to enforce the unjustly dis- 
criminatory provisions thereof as to 
consumers who reside in the town of 
Appalachia; that all such orders, ac- 
countings, and hearings as may be 
necessary and proper be made and had 


283 


in this matter; that all such other and 
further relief, both general and spe- 
cific, as the nature of the case may re- 
quire and as to equity and good con- 
science may seem just and meet, be 
granted, and as in duty bound your 
petitioners will ever pray, etc.” 

This matter came on for hearing 
before the Commission on the 2nd day 
of May, 1944, at which hearing the 
Power Company filed its answer deny- 
ing certain allegations of the petition, 
and at the same time presented a mo- 
tion to dismiss the petition filed in 
this case and for grounds of said mo- 
tion stated: 

“1. This Honorable Commission is 
without authority to grant the relief 
prayed for in said petition, that is to 
say, it is without authority: 

“(a) to require an accounting of 
respondent for alleged overcharges 
made against petitioners or any other 
parties and to make reimbursement to 
petitioners or to any other parties for 
alleged overcharges and costs and ex- 
penses and allowance of counsel fees 
in this proceeding ; 

“(b) To declare null and void ab 
initio or at any time the schedule of 
rates and charges with ‘applicable 
clause’ or any part thereof; 

“(c) To restrain or enjoin the en- 
forcement of said rates and schedules 
which became effective July 23, 1941, 
as will appear from the allegations in 
said petition. 

“2. The jurisdiction of this Honor- 
able Commission in the matter of pub- 
lic utility rates does not extend to past 
rates but is limited to the investigation 
and consideration of rates and the ap- 
plication thereof to become effective as 
initial rates or in substitution of rates 
in effect at the time of inquiry as pro- 
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vided in §§ 4065a, 4066, 4071, and 
407 1a.” 

This motion to dismiss was argued 
orally when presented and it was then 
taken under advisement with both par- 
ties being requested to file briefs, which 
were subsequently filed. During the 
argument on the motion to dismiss, 
the petitioners requested leave to 
amend the original petition in certain 
respects, which was granted. The 
Power Company offered no objection 
to amending the petition, with the un- 
derstanding that its answer heretofore 
filed and its motion to dismiss be con- 
sidered as applying to the amended, as 
well as the original, petition. 

The amended petition, referred to 
above, was filed on June 12, 1944, and 
the material allegations and prayer 
were substantially the same as in the 
original petition, except that the Pow- 
er Company’s revised rates of April 1, 
1943, and the applicability clauses 
thereof, were included and brought 
under attack. 

After the oral argument on the mo- 
tion to dismiss was heard, and said 
motion taken under advisement by the 
Commission, the hearing then pro- 
ceeded for introducing such evidence 
as both parties desired to put in. 

All of these matters, along with the 
evidence, have been maturely consid- 
ered by the Commission, 

The question of the Commission’s 
jurisdiction to grant the relief prayed 
for in the petition must, of necessity, 
be first considered and passed upon. 

The facts and circumstances essen- 
tial to be considered in passing upon 
the jurisdictional question are sub- 
stantially as follows: 

The Power Company revised its 
rates and charges for general residen- 
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tial lighting service and commercial 
lighting service, which became effective 
May 1, 1939, throughout its territory 
within Virginia. On July 1, 1941, 
the Power Company filed, effective as 
of July 23, 1941, a further revision of 
the rate schedules. These new rates 
superseded the rates which had been 
in effect since May 1, 1939, with cer- 
tain exceptions. The applicability 
clauses provided that the rate sched- 
ules were applicable in all towns and 
cities where the company owned a 
franchise and in counties where the 
company had a road permit or fran- 
chise, and in such other towns or 
cities in which the company thereafter 
acquired an electric franchise for a 
period of not less than twenty years. 

These revised schedules of rates 
which became effective July 23, 1941, 
were not intended to apply to or in- 
clude the towns of Norton and Appa- 
lachia, because on July 23, 1941, the 
Power Company did not have a fran- 
chise in either of these towns. On the 
Ist day of April, 1943, the Power 
Company again made a further reduc- 
tion in its rates which revision like- 
wise did not apply to Norton and Ap- 
palachia. However, on July 8, 1943, 
the town of Norton granted the Pow- 
er Company a 20-year franchise and 
the rates of April 1, 1943, immediately 
became effective to the town of Norton 
and to all users of electric energy with- 
in the town. 

The rates of the Power Company 
which became effective May 1, 1939, 
have been since that time, and are 
now, applicable to te town of Appa- 
lachia and the users of electric energy 
within the town, because the company 
holds no franchise from the town. The 
petitioners are contending that the 
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failure to make these reductions avail- 
able to the town of Appalachia and to 
the residents thereof is illegal and 
void, and have prayed for relief as set 
forth in the petition. 

[1] The State Corporation Com- 
mission was created by the Constitu- 
tion of 1902. It has no inherent pow- 
er—all of its jurisdiction is conferred 
by either the Constitution or the stat- 
utes which are not in conflict with the 
Constitution. Such statutes are of 
two classes—one, those which are au- 
thorized by the Constitution, and, the 
other, those which have their sanction 
in the inherent reserved or police pow- 
er of the state. The jurisdiction of 


the Commission is dependent upon the 
express provisions of the Constitution 
and statutes made pursuant thereto. 
Courts have held, without exception, 
that the jurisdiction of the Commis- 
sion is limited by the authority found 


in the Constitution and statutes. Rich- 
mond v. Chesapeake & P. Teleph. Co. 
127 Va 612, PUR1921C 46, 105 SE 
127; and Norfolk & W. R. Co. v. 
Commonwealth, 143 Va 106, PUR 
1926B 652, 129 SE 324. 

[2-5] The jurisdiction of the 
Commission with respect to rates and 
charges of transportation and trans- 
mission companies is set forth in 
§ 156, subsection (b) of the Constitu- 
tion. It follows: 

“(b) The Commission shall have 
the power and be charged with the 
duty of supervising, regulating, and 
controlling all transportation and 
transmission companies doing busi- 
ness in this state, in all matters relat- 
ing to the performance of their public 
duties and their charges therefor, and 
of correcting abuses therein by such 
companies ; and to that end the Com- 
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mission shall, from time to time, pre- 
scribe and enforce against such com- 
panies, in the manner hereinafter au- 
thorized, such rates, charges, classi- 
fications of traffic, and rules and regu- 
lations, and shall require them to es- 
tablish and maintain all such public 
service facilities and conveniences as 
may be reasonable and just, which said 
rates, charges, classifications, rules, 
regulations, and requirements the 
Commission may, from time to time, 
alter or amend. All rates, charges, 
classifications, rules, and regulations 
adopted, or acted upon, by any such 
company, inconsistent with those pre- 
scribed by the Commission, within 
the scope of its authority, shall be un- 
lawful and void. .’ And the 
last clause of § 156, subsection (g) of 
the Constitution reads: “. . . but 
no order of the Commission prescrib- 
ing or altering such rates, charges, 
classifications, rules, or regulations 
shall be retroactive.” 

It is perfectly plain from a reading 
of this section of the Constitution that 
rates on file with and having had the 
prior approval of the Commission can 
only be changed by the Commission 
for the future, because no order of the 
Commission, prescribing or altering 
such rates, shall be retroactive. While 
this section has reference to trans- 
portation and transmission companies, 
it indicates quite clearly that the Com- 
mission’s power to prescribe, alter, or 
change rates, on file with and ap- 
proved by the Commission, is as to 
rates prescribed for the future. 

Section 156, subsection (c) of the 
Constitution provides that the Com- 
mission may be given additional pow- 
ers and be charged with additional du- 
ties as may be prescribed by law. This 
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section reads: “. . . The Commis- 
sion may be vested with such addi- 
tional powers, and charged with such 
other duties (not inconsistent with 
this Constitution) as may be pre- 
scribed by law, in connection with the 
visitation, regulation, or control of 
corporations, or with the prescribing 
and enforcing of rates and charges to 
be observed in the conduct of any 
business where the state has the right 
to prescribe the rates and charges in 
connection therewith, 3 

It is seen that in § 156(c) specific 
power was given the legislature to con- 
fer additional powers upon the Com- 
mission, which necessarily include 
powers, in addition to those already 
conferred by § 156(b), to prescribe 
rates for public service corporations. 
In pursuance of this reserved power in 
the state, the legislature, by act orig- 


inally approved March 27, 1914 (Acts 
1914, p. 673), conferred additional 
powers and imposed new duties upon 
the Commission for the supervision, 
control, and regulation of heat, light, 
power, and water companies as set 


forth in § 4066 of the Code of Vir- 


ginia. The purpose of this law was 
to exercise the dormant power of the 
state for the control and regulation of 
electric utilities as to rates and service. 
By virtue of this reserve power, re- 
served by the Constitution of 1902 in 
the state, the General Assembly in 
1914 conferred jurisdiction on the 
Commission to fix the rates, tolls, and 
charges of public utilities operating in 
Virginia, and, since the passage of 
§ 4066 in 1914, the legislature has 
clothed the Commission with addition- 
al power relative to the regulation of 
the rates of public utilities as may be 
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found in §§ 4065a, 4071, and 4071a 
of the Virginia Code. 

It becomes necessary to examine 
these sections to determine to what 
extent, if any, the Commission may 
have jurisdiction to grant the relief 
prayed for by the petitioners. Section 
4066 reads: “Every public utility shall 
de required to file with the State Cor- 
poration Commission and to keep open 
to public inspection, schedules show- 
ing rates and charges, either for itself, 
or joint rates and charges between it- 
self and any other public utility or 
utilities. Every public utility shall file 
with, and as a part of, such schedules, 
all rates and regulations that in any 
manner affect the rates charged or to 
be charged. No change shall thereaft- 
er be made in any schedule, including 
schedules of joint rates, so filed, except 
after thirty days’ notice to the Com- 
mission, and to the public, in such 
manner as the Commission may re- 
quire, and all such changed rates, tolls, 
charges, rules, and regulations shall be 
plainly indicated upon existing sched- 
ules or by filing new schedules in lieu 
thereof not less than thirty days prior 
to the time the same are to take effect; 
provided, that the Commission may, 
in particular cases, authorize or pre- 
scribe a less time in which changes 
may be made; .” It is plain, 
from a reading of the law quoted, that 
every public utility shall file its rates 
and charges, either for itself, or joint 
rates and charges between itself and 
any other public utility or utilities, and 
as a part of such schedules, all rates 
and regulations that in any manner af- 
fect the rates charged or to be charged, 
and that no change shall thereafter be 
made in any schedule of rates so filed, 
except after thirty days’ notice unless 
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a less time may be prescribed by the 
Commission. However, we find that 
§ 4065a amends § 4066 as to the re- 
quirement of notice to the public for 
changes in rates on file with and ap- 
proved by the Commission. Under 
this § 4065a, the Commission, in the 
exercise of its discretion, may permit 
any public utility corporation to put 
into effect any proposed revision of its 
rate schedules, or any part thereof, 
without notice when the proposed re- 
vision effects no increases. 

It is manifestly plain that the re- 
quirement of a mandatory notice by 
§ 4066 was amended and modified by 
the enactment of § 4065a, by act of the 
General Assembly (Acts 1928, p. 
726), to the extent that notice to the 
public of any proposed changes in the 
schedules of rates is not mandatory 
where there are no increases in rates 
involved. In the instant case there has 


been no increase to any customer. All 
of the customers of the Power Com- 
pany, except the town of Appalachia 
and the users of electric energy resid- 
ing within the corporate limits thereof, 
received a reduction in rates for gen- 
eral residential and commercial light- 


ing service. The rates to the town of 
Appalachia and to the citizens resid- 
ing therein have not been changed. 

In the exercise of its discretion as 
permitted by § 4065a of the Code of 
Virginia, the Commission did not re- 
quire the Power Company to give any 
notice to the public. (However, it 
may be added that Mr. W. P. Kanto, 
town manager of the town of Norton, 
who the Commission understood was 
at that time the spokesman also for 
Appalachia and other towns, was kept 
fully informed at all times of the pro- 
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posed reductions to be made in the 
rates. ) 

Sections 4066 and 4065a also out- 
line the procedure as to what is re- 
quired of public utilities when its 
schedules of rates and charges are filed 
and when it is desired to make any 
change in any existing schedules of 
rates and charges already on file with 
and approved by the Commission, 
When a utility files its schedules of 
rates and charges with the Commis- 
sion, or any changes in existing rates, 
the same shall go into effect as orig- 
inally filed by the public utility, upon 
the date specified in the schedules, if 
the requisite notice has been given, un- 
less the Commission suspends the said 
schedules of rates prior to the effective 
date. 

It cannot be seriously contended 
that there is any lawful power given 
the Commission by §§ 4066 and 4065a 
to prescribe, alter, amend, or substi- 
tute, any rate which may have retro- 
active effect. 

The Commission is given the power 
under § 4071 of the Virginia Code to 
investigate and to fix rates, and if, 
upon such investigation, the rates, 
tolls, charges, schedules, or joint rates 
of any public utility shall be found to 
be unjust, unreasonable, insufficient, 
or unjustly discriminatory or to be 
preferential or otherwise in violation 
of any of the provisions of law, the 
Commission shall have the power to 
fix and order substituted therefor such 
rate or rates, tolls, charges, or sched- 
ules as shall be just and reasonable. 
It is under this section that the Com- 
mission has been given the power to 
fix and order substituted for existing 
rates, other rates, but we find nothing 
in this section that gives the Commis- 
55 PUR(NS) 





VIRGINIA STATE CORPORATION COMMISSION 


sion, either expressly or impliedly, any 
authority to give retroactive effect to 
rates that may be substituted by it for 
existing rates of any public utility. 

The petitioners contend that the 
rates, now being charged the town of 
Appalachia and its citizens, are void 
because they are not being uniformly 
applied as required by law, and refer 
to a paragraph of § 4066 of the Vir- 
ginia Code, which reads: “. . . It 
shall be the duty of every public utility 
to furnish reasonably adequate service 
and facilities at reasonable and just 
rates to any person, firm, or corpora- 
tion along its lines desiring same and 
not engaged in a similar business, and 
to charge uniformly therefor all per- 
sons or corporations using such prod- 
ucts under like conditions, and not in 
competition with such furnishing com- 
pany. ae 
This law quoted clearly defines the 
duty of public utilities to those they 
serve, both as to rates and service, and 
the Commission undoubtedly has the 
authority to enforce the obligations re- 
quired by law—that public utilities 
shall render reasonably adequate serv- 
ice at reasonable rates and to charge 
uniformly therefor all persons or cor- 
porations using such product under 
like conditions. The petitioners con- 
tend that the same rates of charge that 
are being applied by the Power Com- 
pany in its territory, other than in 
Appalachia, should be applicable to 
Appalachia and to its citizens, and rely 
largely for its contention upon the law 
above quoted. 

This contention is unsound, for the 
reason that the Power Company is 
serving the people within Appalachia 
without a franchise. Its privilege to 
continue in business in the town of 
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Appalachia is uncertain, while in the 
towns of Big Stone Gap and Norton, 
for example, its right to operate is 
for a definite period. Its right to op- 
erate in Appalachia is very indefinite 
and hazardous. The Power Company’s 
status is clearly unlike the conditions 
existing where it is operating under a 
franchise. However, if the contrary 
were true, it would not be helpful to 
the petitioners’ claim in this matter, 
for the reason that there is nothing in 
the law that gives the Commission the 
power to require a public utility to file 
a schedule of rates, in lieu of those al- 
ready on file with and approved by the 
Commission, which shall have retro- 
active effect. 

The petitioners contend that the 
Power Company has no legal right to 
revise its rates to be applicable to only 
a part of its territory, the contention 
being, that when rates are revised, 
such revision shall be applicable to all 
of its territory then being served. 
This contention is completely answered 
by § 4065a of the Virginia Code, 
wherein it states that the Commission 
may permit any public utility corpora- 
tion to put into effect any proposed 
revision of its rate schedules, or any 
part thereof—when the proposed revi- 
sion effects no increases. 

It is noted that the law states specif- 
ically that, when no increases are pro- 
posed, the Commission may permit a 
public utility to revise its rates, or any 
part thereof, without notice, and that 
such revision may apply to only a part 
of its rate schedules then in effect. 

The jurisdiction of the Commission 
over rates to be charged by public 
utilities is limited to that found in the 
Constitution and statutes. It can only 
be exercised for the reason indicated 
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in the Constitution and statutes and 
in the method prescribed thereby. We 
must look to constitutional and legis- 
lative expressions for our authority. 

The statute which controls the 
Commission when it is sought to 
change rates which have been lawfully 
established, is § 4071 of the Code of 
Virginia, which provides for such 
changes upon investigation by the 
Commission. There must first be an 
investigation and a finding of facts 
which would justify the modifying, 
fixing and substituting of revised rates 
for rates then in effect. These revised 
rates, of course, would not apply retro- 
actively. 

The power to regulate rates of pub- 
lic utilities is a continuing power to 
meet changing conditions of the fu- 
ture. It may be exercised in adjusting 
rates for the future, from time to time, 
as may be fair and reasonable in the 


interest of the public in the midst of 
varying conditions as they may arise. 
The legislature has wisely provided 
that the reasonableness or unreason- 
ableness of rates is the subject of at- 
tack at all times. 


The petitioners may, at any time, 
come before the Commission and make 
complaint that the rates are unjust 
and unreasonable, and if, upon hear- 
ing, the facts show that the complaint 
is well founded, it will be the duty of 
the Commission to fix and order sub- 
stituted for present rates such rates as 
shall be just and reasonable. This au- 
thority of the Commission to fix rates, 
tolls, charges, and schedules of public 
utilities operating in this state, as set 
forth in the statutes, has reference to 
the future. There is no constitutional 
or legislative power conferred upon 
the Commission to give retroactive ef- 


[19] 
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fect to utility initiated rates. Also, it 
is quite clear that the statutes do not 
confer any power upon the Commis- 
sion to give retroactive effect to any 
rates that it may fix or prescribe. The 
words “fix” and “prescribe” indicate 
something ordered or directed to be 
done for the future. 

It is manifestly plain, from the 
statutes and every inference to be 
drawn therefrom, that the Commis- 
sion’s power to fix rates is prospective 
and not retrospective. The Commis- 
sion has no express power to retro- 
spectively condemn rates, established 
according to law, as unreasonable, un- 
just or unjustly discriminatory, and 
no such power is impliedly granted to 
it. 

The rates in Virginia are Commis- 
sion-made under the Constitution and 
statute law of this state. They are 
both legal and lawful rates and con- 
clusively reasonable as long as they re- 
main in force, with power in the Com- 
mission only of changing them as to 
the future. The Commission has no 
power to declare them unreasonable 
retroactively once they are legally es- 
tablished. Mathieson Alkali Works v. 
Norfolk & W. R. Co. 147 Va 426, 
PUR1927C 766, 137 SE 608. 

That the rates, now being applied 
to the town of Appalachia and to the 
citizens thereof, when established May 
1,' 1939, were legal cannot be ques- 
tioned. These rates of May 1, 1939, 
were the last rates established by the 
Power Company for the town of Ap- 
palachia and the citizens thereof, and 
they have not been changed since that 
date. 

The petitioners are not asking for 
the exercise of the jurisdiction of the 
Commission to inquire into and deter- 
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mine whether the rates complained of 
are unjust or unreasonable and, if 
found to be so, to substitute new rates 
therefor to be applied in the future. 
Counsel for the petitioners in the oral 
agreement made the following state- 
ments: “This is not a rate case. We 
are not asking the Commission to 
make a rate either for the future or for 
the past. We are asking the Commis- 
sion to tell the Old Dominion Power 
Company to charge us the last legal 
rate they put into effect.” 

“No, we are not going to make a 
rate case of it. We are not saying 
that this rate is illegal. We assume it 
is legal and that the authority for it is 
proper, but in any rate it is always ret- 
roactive.”’ 

“We have no objection to the Com- 
mission investigating your rates as 
they are now, but that is not what we 
are asking for.” 

Also, the brief of counsel for peti- 
tioners has the following statement on 
page 34: “We again call to the atten- 
tion of the Commission that we are 
not asking it to exercise its legislative 
power to fix or prescribe a rate.” 

However, in support of the conten- 
tion of jurisdiction of the Commis- 
sion, counsel for petitioners further 
state: “The judicial jurisdiction of 
this Commission is invoked in this 
proceeding. For the purpose for 
which it was created this Commission 
has plenary judicial power, as well as 
legislative and executive power.” 

Counsel then refer to certain deci- 
sions of the court of appeals and stat- 
utes (passed in 1902-3-4) relating to 
the general jurisdiction of the Com- 
mission. Section 3727 of Virginia 
Code (Acts 1902-3-4, p. 137, § 27), 
is referred to and quoted as “plainly 
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designed to cover just such a case as 
the present one.” However, it is to be 
noted that this § 3727 provides that 
the Commission “shall have power and 
authority in all matters of which it has 
jurisdiction under the Constitution, or 
laws of this Commonwealth, . . .” 

In the constitutional and statutory 
grants of power and in the interpreta- 
tion of these provisions by this Com- 
mission and by the court of appeals, 
there is always a limitation of the pow- 
er and authority to those matters of 
which the Commission has jurisdiction 
under the Constitution or the laws of 
Virginia. Whether legislative or ju- 
dicial, the power of the Commission is 
definitely limited to matters of which 
it has jurisdiction. 

In the present proceeding we have 
before us the matter of rates of a pub- 
lic utility as to which the Commission 
had not been given any jurisdiction 
until the act of 1914. Therefore, its 
jurisdiction and its power and author- 
ity within that jurisdiction are limited 
in the statutes, now §§ 4066, 4067, 
and 4071, and the related provisions, 
including 4065a and 4071la. These 
sections of the Code have been dis- 
cussed above, with the conclusion that, 
in the matter of rates, the jurisdiction 
of the Commission is limited to the 
consideration and prescribing of rates 
for the future. 


Conclusion 


The Commission concludes and is 
of the opinion that it is without the 
power and authority to grant the relief 
prayed for by the petitioners. There- 
fore, the motion of counsel for the 
Power Company to dismiss the peti- 
tion in this case, because the Commis- 
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sion is without jurisdiction, will be An order will be entered carrying 
granted. out the conclusion expressed herein. 





ILLINOIS COMMERCE COMMISSION 


Re Illinois Power Company 


No. 32316 
September 19, 1944 


PPLICATION by electric company for certificate of convenience 
d \ and necessity to construct, operate, and maintain rural 
transmission and distribution line extensions; granted. 


United States, § 6 — Powers of War Production Board — Matters under local 
jurisdiction. 


1. The powers and duties of the War Production Board relate solely to the 
war emergency and conditions which have arisen thereunder with respect 
to allocation and restriction of the use of materials, which is a wartime 
power ; and this power should not by indirection control the determination 
of local questions that are not essentially related to the purpose of con- 
servation of critical materials during wartime, as it was not the intent of 
the Federal government to supersede unnecessarily the powers of properly 
constituted state authorities in the determination of local and intrastate 
questions, p. 293. 


Monopoly and competition, § 8 — Powers of Commission — Effect of Federal re- 
strictions on materials — Extensions. 


2. The matter of authorizing an electric company to extend its lines in ter- 
ritory where a cooperative organization also proposes an extension, for 
rendering service long after the conclusion of war, resolving itself to a 
determination of which of the organizations should be permitted to occupy 
and serve indefinitely a territory in the state, is not a question of war emer- 
gency, but a local territorial dispute, properly to be determined by the 
lawful state authority, notwithstanding the fact that the allocation of ma- 
terials for such extensions falls within the proper powers of the War Pro- 
duction Board, p. 293. 


Certificates of convenience and necessity, § 102 — Electric extension — Utility 
best fitted — Proposals by codperative. 


3. A public utility company should be authorized to construct, operate, and 
maintain a rural electrical extension in territory where a codperative or- 
ganization also proposes to extend, when because of present lines the com- 
pany’s mileage would be less, with the use of less material, and it could 
construct the extension more economically, using either a one-wire system 
as proposed by the cooperative or using more than one wire, p. 294. 


» 


By the Commission: On August hereinafter referred to as the petition- 
24, 1944, Illinois Power Company, er, filed its application in the above 
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matter. Pursuant to notice as required 
by law and by the rules and regula- 
tions of this Commission the matter 
came on for hearing before a duly au- 
thorized officer of the Commission at 
its offices in Springfield on September 
6, 1944. At the same hearing appear- 
ances were entered by the petitioner 
and by the Farmers Mutual Electric 
Company, hereinafter referred to as 
the Cooperative. 

The application set forth proposed 
rural electric lines in Bureau-and La 
Salle counties, designated as Lines 
Nos. 1, 2, and 3 and there was no con- 
test as to the construction of these 
3-line extensions. The Commis- 


sion has.entered a separate order in 
this case on this day granting a cer- 
tificate of convenience and necessity 
for the construction, operation, and 
maintenance of said lines Nos. 1, 2, 


and 3 in Bureau and LaSalle counties. 
The application also sets forth pro- 
posed extensions in Henry county, 
designated as Line No. 4. The present 
order relates only to said Line No. 4. 
The Codperative introduced testi- 
mony to the effect that it is now in 
the process of constructing rural elec- 
tric lines in the same territory and to 
serve substantially the same prospec- 
tive customers in Henry county as are 
covered by the petitioner’s application, 
and that such project has been under 
its consideration since 1941. The rec- 
ord also shows that petitioner has ex- 
isting lines in and surrounding the 
said territory; that petitioner is now 
serving many rural customers from 
those existing lines, and that the lines 
proposed in this application will be ex- 
tensions of such existing lines. 
Before entering upon a discussion 
of the particular and somewhat re- 


55 PUR(NS) 


markable situation presented by this 
case, mention may well be made of an- 
other order of the Commission, en- 
tered this day in Case 32318, 55 PUR 
(NS) post, p. 298. That case also 
involved an application by this same 
petitioner for a certificate of conveni- 
ence and necessity to construct lines 
in certain other territory in Illinois. 
In that case another Cooperative en- 
tered its appearance and a motion was 
made by the petitioner to exclude or 
bar that Codperative from participa- 
tion in the proceedings. For reasons 
set forth in detail in the said order, 
the Commission granted that motion. 

In the case now before the Commis- 
sion no such motion has been made 
although the Commission logically 
might raise the point on its own mo- 
tion. The Commission, however, will 
not do so at this time because, among 
other things, the testimony now ad- 
mitted in evidence shows the presence 
of the lines of the Cooperative in the 
vicinity of the territory proposed to 
be served and also shows the essential 
fact that the Cooperative proposes to 
serve substantially the same territory 
and customers as the petitioner in so 
far as regards this application. The 
Commission therefore will proceed to 
decide, disregarding for the present 
any question of the standing of the 
Cooperative before the Commission, 
the matters relating to the proposed 
Codperative service and the territorial 
dispute which has become involved in 
this case. 

The formal findings in this order 
will show clearly that there is public 
need and demand for electric service 
in this territory and will show all of 
the elements normally considered in 
such a proceeding are such that a cer- 
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tificate would be granted, practically as 
a matter of course, were it not for the 
matters relating to the rival proposal 
of the Codperative. The important is- 
sue in this proceeding therefore cen- 
ters around what amounts to a contest 
between the petitioner and the Co- 
operative. 

[1] Another matter of fundamen- 
tal importance should be mentioned. 
Throughout the proceeding there has 
been considerable evidence, both oral 
and documentary as well as statements 
of counsel, concerning the various pro- 
ceedings before the War Production 
Board with respect to the exercise of 
the wartime emergency powers of that 
Federal agency in the allocation of 
critical materials. necessary to con- 
struct the lines proposed by both the 
petitioner and the Cooperative. It is 


entirely proper that such showings 
should be made and it is, and always 


has been, the policy of this Commis- 
sion to cooperate fully with the War 
Production Board in the proper exer- 
cise of its extraordinary powers. There 
is, however, in this record, very defi- 
nite indication that some misconcep- 
tion has arisen concerning the relation- 
ship of the actions of the Federal 
agency made under this emergency 
power to the determinations normally 
and lawfully made by this Commis- 
sion pursuant to the statutes of this 
State. 

It is beyond question that the pow- 
ers and duties of the War Production 
Board relate solely to the present na- 
tional emergency and the conditions 
that have arisen thereunder. In par- 
ticular, the power to allocate and re- 
strict the use of materials that are now 
regarded as critical, but not normally 
so regarded, is a wartime power, and 
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nothing more. Important though that 
power is, its exercise must be regarded 
at all times as directed to the purpose 
for which it was granted, namely, the 
conservation of critical materials dur- 
ing the wartime emergency. This 
power is not one which, by indirection, 
should control the determination of 
local questions that are not essentially 
related to that purpose. It clearly was 
not the intent of the Federal gov- 
ernment or Congress in conferring 
these powers to supersede unneces- 
sarily the powers of properly consti- 
tuted state authorities in the determin- 
ation of questions which are essen- 
tially or purely local and intrastate. 

[2] The entire matter now before 
this Commission has actually two as- 
pects. One aspect is that the proposed 
lines and facilities, whoever constructs 
them, will require the use of wire and 
other critical materials. There is no 
reasonable question that this phase of 
the matter falls within the proper pow- 
ers (during this time of emergency) of 
the War Production Board. The War 
Production Board has, for the present 
emergency, the extraordinary power 
of determining whether or not this 
material shall be permitted to be used, 
the quantities to be used, and various 
other details concerning its use. 

The other aspect of the matter is 
that two rival organizations each pro- 
pose to furnish electric service to the 
public in a particular local area in 
Illinois. This service is not intended 
to be temporary service. There is no 
reasonable doubt that the organization 
which is permitted to build its lines in 
this local territory will continue to 
render service long after the conclu- 
sion of the present war. The issue in 
this aspect resolves itself to a deter- 
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mination of which of the two rival lo- 
cal electric service organizations 
should be permitted to occupy, and 
serve indefinitely, a territory in IIli- 
nois. This is not a question of war 
emergency. It is a local territorial 
dispute. It is a matter properly to be 
determined by the lawful state author- 
ity. 

It is inevitable that these two as- 
pects of the case should more or less 
overlap. It might appear for instance 
that this territorial dispute could be 
determined either by the state or by 
the Federal authority. This Commis- 
sion, as the state authority, might de- 
termine it directly by order issued 
after a hearing pursuant to the laws 
of this state. The Federal agency 


might determine it by the indirect pro- 
cedure of granting critical material to 
one organization and withholding it 


from the other, acting under its war 
emergency powers. This latter course 
would imply that the second or per- 
manent aspect of the entire matter is 
treated as an incident to the first or 
temporary aspect. It is also possible 
that both state and Federal authori- 
ties may act in the matter and that 
their decisions might conflict with 
each other. Such an unfortunate con- 
flict of authority should not be per- 
mitted to arise. The powers of the 
state and Federal authorities should 
be exercised in harmony with each 
other and this can best be accom- 
plished by a procedure which will pre- 
serve a proper regard for the distinc- 
tions between the two aspects in this 
matter. 

The Commission is prompted to 
make this comment upon the situation 
because among other things, one of 
the exhibits in this case consists of a 
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letter written by the War Production 
Board jointly to these rival organiza- 
tions in which several passages may 
be construed, and very possibly have 
been construed, as an assertion that 
the War Production Board undertakes 
to decide, not only the war emergency 
matter of allocation of critical ma- 
terial, but as incident thereto, the local 
territorial dispute as well. This is an 
unfortunate misconception or misin- 
terpretation and the Commission does 
not impute any such intention to the 
Federal agency but mentions the mat- 
ter because, not only in this case, but 
to the Commission’s knowledge in 
other cases such a misconception has 
in fact arisen. 

As a matter of fact it is not at all 
necessary that the territorial dispute be 
deemed to be incident or collateral to 
the emergency allocation of critical 
material, and be decided by indirection 
through the determination made with 
respect to that critical material. The 
major determination, in fact, is the 
territorial dispute and this can and 
should be decided by this Commission. 
In so deciding the Commission is 
ready to cooperate fully with the Fed-’ 
eral agency in respect to the most effi- 
cient and advantageous use of critical 
material. 

[3] The evidence shows, in this 
connection, that the applications for 
use of critical materials, made by these 
rival organizations to the War Pro- 
duction Board pursuant to its emer- 
gency powers, proposed different types 
of construction for the electric lines. 
The Coéperative proposed a so-called 
one-wire system. The petitioner pro- 
posed a system which involves the use 
of more than one wire and which has 
certain advantages over the one-wire 
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system but requires more material per 
mile of line. The misconception above 
referred to, goes so far as to involve 
the absurd suggestion, which appears 
in this record, that this manner of 
making application should, in a round- 
about fashion, be determinative of the 
matter of real importance, namely, the 
territorial dispute. The underlying 
idea seems to be that the Cooperative, 
having proposed a one-wire system, 
could build this, even though over a 
slightly greater mileage, with the use 
of less material than the petitioner 
would require for its somewhat short- 
er lines but with the different type 
of construction originally proposed. 
Therefore the grant of material should 
be made to the Cooperative and with- 
held from the petitioner with the con- 
sequence that the Codperative would 
then occupy the territory, the petition- 
er be excluded and the territorial dis- 


pute thus settled on*the basis of the 
types of construction first so proposed 
to the Federal agency. The absurdity 


of this is manifest. There is no secret 
about either type or design of con- 
struction and either could be con- 
structed by either organization. 

It may very well be that if the Fed- 
eral agency should decide that, for the 
present emergency at least, material 
will be allocated only for a one-wire 
system in this territory, the applicants 
and this Commission could be so ad- 
vised and such action might appear to 
be within the war emergency powers 
of the War Production Board. Paren- 
thetically the Commission doubts 
strongly that the War Production 
Board would so decide if it had all the 
facts before it, but be this as it may, 
the fact is that a one-wire system 
could be constructed by either organ- 
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ization and apparently with the lesser 
use of critical material by the petition- 
er, since the petitioner has the lesser 
mileage of lines to build to serve the 
same customers. In any event there 
is no occasion whatever for any as- 
sumption that the territorial dispute 
is necessarily or properly incident to 
this determination of use of material 
or type of construction, or should be 
controlled by it. 

The evidence shows that the major 
portion of the territory here involved 
is now enclosed by lines of the petition- 
er. It also shows that the mileage of 
lines necessary to render service to the 
proposed customers in this area is less 
if constructed by the petitioner than 
if constructed by the Cooperative. 
More specifically, approximately 9 
miles of line would be required by the 
petitioner as against approximately 11 
miles by the Cooperative. This 9 
miles includes 2} miles already con- 
structed under a certificate of conven- 
ience and necessity issued by this Com- 
mission. The new line actually re- 
quired is about 64 miles in total 
length. The reason the Cooperative 
requires the greater mileage is that its 
lines are now at a greater distance 
from a majority of the customers. In 
other words, the Cooperative must 
build into and across the existing peti- 
tioner’s lines, whereas the petitioner 
extends mainly inward from various 
points on those lines. 

As before stated, the Codperative 
once proposed, in a certain application 
to the War Production Board, a type 
or design (which anyone can build) 
which would use less wire than the 
type or design then proposed by the 
petitioner. This does not alter the 
fact that the necessary facilities accord- 
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ing to either design, could be con- 
structed more economically both as to 
cost and as to use of materials by the 
petitioner than by the Cooperative. 

The record is such that the Com- 
mission may also conclude that peti- 
tioner is in position to render adequate 
and efficient electric service in this ter- 
ritory upon construction of the pro- 
posed new facilities. 

The Commission therefore con- 
cludes that the interest of the public 
will be best served, in this particular 
situation, by the construction of the 
proposed lines and the furnishing of 
service by the petitioner rather than 
by the Codperative. It follows then 
that the issues should be determined in 
favor of the petitioner. 


The Commission having considered 
the aforesaid petition and all of the 
evidence as it relates to line 4 as set 
forth in the petition, and being fully 
advised in the premises, is of the opin- 
ion and finds: 3 

(1) that the Illinois Power Com- 
pany, petitioner, is a corporation duly 
organized and existing under the laws 
of the state of Illinois and is engaged 
with charter powers so to do in the 
distribution and sale of electricity to 
the public in various municipalities and 
places in the state of Illinois, including 
territory in Henry and adjacent coun- 
ties located in the immediate vicinity 
of the territory here involved, as more 
particularly hereinafter described, and 
that the Commission has jurisdiction 
of the subject matter and parties to this 
proceeding ; 

(2) that the petitioner proposes to 
construct certain extensions of its elec- 
tric lines and facilities, designated as 
line 4, on a plat attached to and com- 
prising part of the application in this 
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proceeding, and to furnish electric 
service in the territory adjacent to the 
route of said line 4, the route of said 
line 4 being more particularly de- 
scribed hereinafter in this order ; 

(3) that the Farmers Mutual Elec- 
tric Company, herein sometimes re- 
ferred to as the Cooperative, also pro- 
poses to construct certain electric lines 
and facilities and to furnish electric 
service in substantially the same terri- 
tory as herein proposed to be served 
by the petitioner ; 

(4) that pursuant to the rules and 
practice of this Commission proper no- 
tice has been given to all public util- 
ities whose tracks or wires will be 
crossed or paralleled by the proposed 
electric line of the petitioner ; 

(5) that the proposed electric dis- 
tribution line of the petitioner will be 
approximately 6} miles in length and 
will make available electric service to 
approximately twenty immediately 
prospective customers and that the said 
business now present and reasonably 
prospective in the territory to be served 
will, in accordance with accepted prac- 
tice of electric line extension, justify 
the construction of the facilities now 
proposed to be constructed by the pe- 
titioner ; 

(6) that in order to serve specifical- 
ly the same territory it would be neces- 
sary for the Cooperative to construct 
approximately 11 miles of line about 
24 miles of which would parallel an 
existing line of the petitioner con- 
structed under a certificate of conven- 
ience and necessity granted by this 
Commission ; that either petitioner or 
Cooperative is in position to construct 
any standard and accepted type of line 
which might be suitable for service in 
this territory and might be satisfactory 
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to the War Production Board of the 
Federal government for the allocation 
of critical materials during the present 
war emergency and that for any given 
type of line less critical material would 
be required to enable the petitioner to 
serve this territory than would be re- 
quired to enable Cooperative to serve 
the same territory ; 

(7) that the furnishing of electric 
service in the said territory can be ac- 
complished (for any given type of line) 
by the petitioner with less expendi- 
ture and with less use of materials than 
by the Cooperative ; 

(8) that the public interest will 
better be served by construction of the 
proposed lines and facilities and the 
rendering of service by petitioner than 
by such construction and rendering of 
service by the Cooperative ; 

(9) that the construction, opera- 
tion, and maintenance of the electric 
distribution line herein described will 
promote the public convenience and is 
necessary thereto ; and 

(10) that a certificate of conven- 
ience and necessity should be granted 
to the petitioner for the construction, 
operation, and maintenance of the 
aforesaid facilities and the transaction 
of an electric -public utility business, 
all as elsewhere herein particularly set 
forth. 

It is therefore ordered that a certifi- 
cate of convenience and necessity be, 
and it is hereby granted to the Illinois 
Power Company for (1) the con- 
struction, operation, and maintenance 
of approximately 6.4 miles of 6,900- 
volt electric line extension along routes 
described as follows : 

Line Ext. No. 4. Line 1 beginning 
at a point on petitioner’s existing fa- 
cilities approximately .2 of a mile south 
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of the center of Section 12, Cornwall 
Township, which is T16N, R4E of 
the 4th P.M., Henry county; thence 
extending in a westerly direction for 
approximately .35 of a mile, thence 
northwesterly along highway approxi- 
mately .3 of a mile then westerly ap- 
proximately .14 of a mile for a total 
distance of .79 of a mile. 

Also line 2 beginning at or near the 
center of the south line of said Section 
12, thence extending east approximate- 
ly .5 of a mile, thence north approxi- 
mately .75 of a mile and south approxi- 
mately .1 of a mile. Also beginning 
approximately .4 of a mile south of the 
NE corner of said Section 12, thence 
extending east approximately .54 of 
a mile, thence north approximately .23 
of a mile. Also beginning approxi- 
mately .1 of a mile west of point where 
last described line turns north and ex- 
tending south approximately .05 of a 
mile. Total distance 2.17 miles. 

Also line 3 beginning approximately 
.34 of a mile east of the NW corner of 
Section 17, Annawan Township, 
which is T16N, RSE of the 4th P.M., 
Henry county; thence extending west 
approximately .34 of a mile, thence 
north approximately .28 of a mile, 
thence east approximately .2 of a mile. 
Also extending south from above de- 
scribed NW corner of Section 17, ap- 
proximately .47 of a mile. Also ex- 
tending west approximately .15 of a 
mile from a point approximately .25 
of a mile south of same described NW 
corner of Section 17. Total distance 
1.44 mile. 

Also line 4 beginning approximately 
.2 of a mile north of the SW corner of 
Section 9 of said Annawan Township ; 
thence extending north approximately 
.5 of a mile. 
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Also line 5 beginning approximately 
.14 of a mile east of the NW corner 
of Section 10 of said Annawan Town- 
ship, thence extending west approxi- 
mately .14 of a mile, thence south ap- 
proximately .36 of a mile. Total dis- 
tance. 5 of a mile. 

Also line 6 beginning at or near the 
center of the north line of Section 15 
of said Annawan Township; thence 
extending east approximately 1.0 mile. 

All as shown on a plat marked Ex- 
hibit “A” line extension 4 attached to 
the application in this case, and; 

(2) the transaction of an electric 
public utility business in the territory 
adjacent to, but not exceeding a dis- 
tance of one-half mile from, the elec- 
tric facilities hereinbefore described; 
and such certificate shall be issued un- 
der the seal of this Commission and 
authenticated by its secretary, all pur- 
suant to the provisions of § 55 of “An 
act concerning public utilities,” as 
amended. 

The foregoing certificate is granted 
upon the express condition and provi- 
sion that authority or permission to 
use the lands to be occupied by the 
above described facilities shall be se- 
cured from landowners and/or public 


authorities as and where required by 
law. 

In the construction and operation of 
the aforesaid facilities and in the ren- 
dering of service therefrom, attention 
is directed to the requirements of Gen- 
eral Order 115, establishing rules for 
overhead line construction, General 
Order 65, establishing standards of 
service for electric utilities, General 
Order 100, establishing rules for elec- 
tric service in rural districts, and §§ 33, 
34, and 35 of the Illinois Commerce 
Commission law in respect to the filing, 
posting, and publishing of rates, 
charges, rules, and regulations for pub- 
lic utility service. 

In view of the findings and ordering 
paragraphs hereinabove set forth the 
Commission feels that no further ac- 
tion by it is necessary at this time with 
respect to the territorial dispute here 
involved and that all of those concerned 
in this entire project will conform to 
the determinations so made. The 
Commission will, however, retain and 
does hereby retain, jurisdiction of the 
subject matter and parties for the pur- 
pose of taking further action if at any 
time that should become necessary or 
desirable. 
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Re Illinois Power Company 


No. 32318 
September 19, 1944 


PPLICATION by electric company for certificate of conventence 
A and necessity to construct, operate, and maintain extension 
of distribution system; motion to bar electric codperative asso- 
ciation from participation granted and certificate of convenience 

and necessity granted. 
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Public utilities, § 58 — Tests of status — Membership requirement — Codpera- 


tive association. ! 


1. The fact that a codperative association, seeking to furnish electric serv- 
ice generally to the public in its territory, requires applications for so-called 
membership does not alter the fact that the codperative is holding itself 
out to the public generally to render electric service in the territory, where 
no one is excluded from applying for and receiving such so-called member- 
ship on the payment of an established fee, p. 300. 


Public utilities, § 58 — Status of codperative. 
2. A cooperative electric association holding itself out to the public gen- 
erally to render electric service in its territory is not exempt from the Pub- 
lic Utilities Act under a provision exempting from the definition of “public 
utility” transportation districts, municipalities, and mutual telephone com- 


panies, p. 300. 


Monopoly and competition, § 25 — Parties entitled to oppose extension — Electric 


cooperative. 


3. An electric cooperative association which does not comply with the rules 
and regulations of the Commission pertaining to electric public utilities, al- 
though holding itself out to furnish electric service generally, has no stand- 
ing before the Commission with respect to participation in a proceeding 
wherein an electric company seeks authority to extend its distribution sys- 


tem, p. 300. 


By the CoMMISSION : 


On Septem- 
ber 12, 1944, the Commission entered 
its original order in the above case 
granting to Illinois Power Company 
sometimes hereinafter referred to as 
petitioner, a certificate of convenience 
and necessity for Lines Nos. 1, 2, 3, 
4, 5, and 6 as set forth in the applica- 
tion and on which evidence had been 
completed at a hearing on September 
6, 1944. That hearing was continued 
to September 12, 1944, for the pur- 
pose of taking evidence on line 7 as 
set forth in the application. Such 
further hearing was held on Septem- 
ber 12, 1944, at the offices of the 
Commission in Springfield before duly 
authorized officers of the Commission. 
At the said hearing appearances were 
entered by the petitioner, the Seymour 
Telephone Company, Illinois Com- 
mercial Telephone Company, and II- 
lini Electric Codperative, hereinafter 
referred to as Codperative. 
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Prior to the taking of evidence 
petitioner moved that Codperative be 
barred from entering further appear- 
ance in the case and from taking any 
part in it. Said motion was taken un- 
der advisement and by agreement evi- 
dence was taken including evidence 
offered by Codperative, subject to rul- 
ing on said motion. Following the 
conclusion of petitioner’s case in chief, 
Codperative moved that the petition 
be dismissed on the ground that peti- 
tioner had not produced sufficient evi- 
dence to support the petition. That 
motion was taken with the case. At 
the conclusion of the hearing Codpera- 
tive made a motion to the effect that 
in the event the motion of petitioner 
were granted barring Codperative 
from participation, then Codperative 
be granted leave to file an intervening 
petition. 

The motion by the petitioner which 
seeks that the Codperative be barred 
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from participation in this case presents 
a very important and fundamental 
question. In making the said motion 
the representative of petitioner stated 
a number of reasons in support there- 
of and a statement of reasons in op- 
position to the said motion was made 
by counsel for the Cooperative. 

The Commission takes notice of the 
fact that the Codperative has not 
carried on its operations as those of a 
public utility within the Commission’s 
jurisdiction. It has not filed reports 
with this Commission, has not sought 
or obtained certificates of convenience 
and necessity with respect to the lines 
which it already has built, nor com- 
plied with the rules of this Commis- 
sion with respect to filing reports with 
this Commission concerning account- 
ing and financial statements. Neither 
has it at any time filed schedules of 
rates for electric service with this 
Commission. These are matters with- 
in the Commission’s knowledge. It 
may be further observed that in mak- 
ing the aforesaid motion it was stated 
that the Cooperative is not a public 
utility but it is apparent from the con- 
text that the pleader was not attempt- 
‘ing to draw a legal conclusion as to 
the proper status of the Cooperative, 
but was rather referring to its course 
of conduct with respect to the require- 
ments and jurisdiction of this Com- 
mission. The statement in answer 
made no denial but virtually admitted 
the factual situation. - 

The Commission also takes notice 
of the fact which comes to its atten- 
tion through its regulation of elec- 
tric public utilities in the state of Illi- 
nois, that there are numerous other 
organizations, generally known as elec- 
tric codperatives, which carry on a 


business of furnishing electric service 
in large areas throughout the state and 
which as yet have not submitted them- 
selves to the jurisdiction and regula- 
tion of this Commission. The point 
raised by the motion under discus- 
sion therefore is one of great im- 
portance with respect to the regulation 
of electric public utilities in Illinois 
and therefore this motion, and the 
various consequences of the decision 
thereon, have been given most care- 
ful consideration by the Commission. 

[1-3] In support of the motion a 
number of other matters were urged, 
for instance the standing of the Co- 
Operative with respect to the rules of 
practice of this Commission, but the 
Commission feels that these points are 
distinctly subordinate to a more funda- 
mental one. The fundamental ques- 
tion is whether an organization which 
by its own statements and representa- 
tions holds itself out and proposes to 
furnish electric service generally in a 
territory in the state of Illinois and is 
not specifically exempted, as are 
municipalities, from the operation of 
the Public Utilities Act, may invoke 
the aid of the Commission and par- 
ticipate in a proceeding before it, 
when that organization declines or 
fails to conduct itself as a public util- 
ity, and where the purpose of the pro- 
posed participation is to further said 
project of furnishing electric service 
without compliance with the require- 
ments of the Public Utilities Act and 
with the rules and regulations of this 
Commission. 

The determination of that question 
necessarily involves determination of 
the public utility status of the Co- 
Operative. The Commission does not 
propose to deny hearing to any party 
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who has a proper interest in any pro- 
ceeding before it. If the electric busi- 
ness of the Codperative were carried 
on in compliance with requirements 
which govern public utilities, there 
would appear to be little question that 
the Codperative would then be in posi- 
tion to be heard or intervene in a pro- 
ceeding where the issue involves elec- 
tric service in a territory which the 
Cooperative claims the right to serve. 
The business of the Codperative, how- 
ever, is not carried on in that manner. 
The Cooperative purports not to con- 
duct itself as a public utility. This 
raises the question of whether or not 
it should do so. If it should do so, 
but does not, then clearly it is not in 
position to seek the aid of the Com- 
mission nor has it any standing be- 
fore the Commission in furtherance of 
such business. In plain language, 


while the Commission does not impute 


any intentional wrongdoing to any of 
the parties now before it, neverthe- 
less if the present and proposed busi- 
ness of the Codperative is being 
carried on in the manner last above 
suggested, and if the Codperative is 
not by law excluded or exempted from 
the operation of the Public Utilities 
Act, then the Codperative is not in 
position to seek the aid of this Com- 
mission in furtherance of such busi- 
ness. 

In the case now before the Com- 
mission an extended record has not 
been made with respect to the precise 
nature of the operations of the Co- 
Operative, its corporate structure, its 
requirements for so-called member- 
ship, and other details which might 
possibly have some bearing upon its 
exact status. Certain fundamentals, 
however, have been established. Chief 
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among them is the fact that the Co- 
Operative is seeking to furnish electric 
service generally to the public in the 
territory here involved. It is men- 
tioned that applications for so-called 
membership are required but the pro- 
ceedings in this case indicate that gen- 
eral canvassing of the territory has 
been carried on a number of times 
and no one is excluded from applying 
for and receiving such so-called mem- 
bership on the payment of an estab- 
lished fee. Such a requirement, as the 
Commission views the matter, does 
not alter the fact that the Cooperative 
is holding itself out to the public gen- 
erally to render electric service in this 
territory. 

Section 10 of “An act concerning 
public utilities,” as amended, defines 
the term “public utility” to include 
“every corporation, company, associa- 
tion, joint stock company, or associa- 
tion, firm, partnership, or individual, 
their lessees, trustees, or receivers ap- 
pointed by the court, whatsoever (ex- 
cept, however, such public utilities as 
are or may hereafter be owned or 
operated by any transportation district 
or other municipality, and except such 
telephone company or companies 
which are or may hereafter be purely 
mutual concerns having no rates or 
charges for services, but paying the 
operating expenses by assessment up- 
on the members of such company or 
companies and no other person or 
persons) that now or hereafter: 

(a) May own, control, operate, or 
manage within the state directly or in- 
directly, for public use, any plant, 
equipment, or property used or to be 
used for or in connection with 
the production, storage, transmission, 
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sale, delivery, or furnishing of 
electricity or that 

(b) May own or control any fran- 
chise, license, permit, or right to en- 
gage in any such business.” 

Clearly this Cooperative is not with- 
in any of the exemptions above stated. 
It is not owned or operated by a trans- 
portation district or munincipality. 
Neither is it a mutual telephone com- 
pany. It is to be noted that mutual 
organizations in the telephone field 
are specifically exempted by the above 
section of the act but there is no such 
exemption with respect to mutual or- 
ganizations in any field other than 
telephone. 


The Commission concludes that 


prima facie the Codperative is engaged 
and proposes further to engage in a 
business covered by the above § 10 of 
the Public Utilities Act, and is not 
within any of the exemptions stated 


therein. 

The Commission concludes also that 
the purpose and object of the proposed 
participation of the Codperative in this 
proceeding is to further that business 
by exclusion of the electric service of 
the petitioner from a particular area 
in the state of Illinois which the Co- 
Operative proposes itself to serve. 

The Commission further concludes 
and takes notice of the fact that the 
Cooperative has not and does not 
comply with the rules and regulations 
of this Commission pertaining to elec- 
tric public utilities, nor has it in any 
manner, except with respect to the 
aforesaid proposed participation in 
this case, recognized the jurisdiction 
of this Commission. 

The Commission further concludes 
that the Codperative has no standing 
before this Commission with respect 
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to participation in the present case for 
the purposes aforesaid. 

The motion of the petitioner will, 
therefore, be granted. 

One other matter appears worthy 
of mention although it is not directly 
related to the motion here under con- 
sideration. A considerable part of the 
testimony and statements made at the 
hearing relate to dealings of the par- 
ties with the War Production Board 
and the actions of that board with re- 
spect to the exercise of its war emer- 
gency powers in the allocation of crit- 
ical material for the building of the 
electric lines which both the petition- 
er and the Cooperative have proposed 
to build in this territory. Possibly 
there has been an inference or sugges- 
tion that the allocations or authori- 
ties issued by the War Production 
Board be considered as determinative 
of the question of which organization 
should serve this territory. 

The Commission has issued an or- 
der on this date in Case 32316, 55 
PUR(NS) ante, p. 291, in which this 
matter is even more sharply brought 
out, and in that order the Commission 
has pointed out that the question of 
which of two rival organizations shall 
render local electric service in Illinois 
is not a question to be settled by Fed- 
eral wartime agencies through the in- 
direct procedure of allocating or refus- 
ing to allocate critical materials in the 
exercise of emergency powers. The 
electric service referred to is not a tem- 
porary emergency service for the dura- 
tion of the war, nor has it any inter- 
state aspect. The organization first to 
build in the territory undoubtedly will 
continue to serve it long after the war. 

This is purely a local question and 
the laws of this state provide adequate 
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means and procedures for dealing with 
it. Essential as are the war emer- 
gency powers of the Federal govern- 
ment and its above-mentioned agency, 
and as much as the Commission de- 
sires to cooperate fully in the proper 
exercise of those powers, it must not 
be assumed that the decisions of the 
Federal agency made pursuant to 
those powers are to control or stand 
in substitution for the orders of this 
Commission in local matters properly 
brought before it and within its ju- 
risdiction. 

The Commission having considered 
the petition filed in this proceeding, 
the motion of the Illinois Power Com- 
pany with respect to participation in 
the proceeding by Illini Electric Co- 
Operative, the statements of representa- 
tives and counsel in support of and 
against the said motion, and all of the 
evidence, both oral and documentary 
relating to the said motion, makes the 
following findings: 

(1) That the petitioner, the IIli- 
nois Power Company, herein some- 
times referred to as petitioner, is a 
corporation duly organized and exist- 
ing under the laws of the state of 
Illinois, and is engaged, with charter 
powers so to do, in the distribution 
and sale of electricity to the public 
in various places in the state of IIli- 
nois, including territory adjacent to 
the area involved in this proceeding 
and that petitioner carries on its opera- 
tions as a public utility subject to the 
control and jurisdiction of this Com- 
mission ; 

(2) that petitioner proposes to con- 
struct, operate, and maintain certain 
extensions of its electric lines and fa- 
cilities in Champaign and Piatt coun- 
ties, Illinois, along routes which are 
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hereinafter more particularly described 
and to furnish electric service to the 
public along those routes and that peti- 
tioner has made application in due 
form to this Commission for a certifi- 
cate of convenience and necessity with 
respect to the aforesaid proposed un- 
dertaking ; 

(3) that the Illini Electric Codpera- 
tive seeks to participate in this pro- 
ceeding and has been permitted to 
introduce statements and testimony in 
the record, all subject to ruling of this 
Commission upon a motion duly made 
in this proceeding by petitioner to ex- 
clude the said Cooperative from all 
participation herein ; 

(4) that the said Illini Electric Co- 
Operative has made representations to 
this Commission, both by a document 
entitled “Answer of Illini Electric Co- 
Operative,” filed on September 6, 1944, 
and by statement of counsel made at 
the hearing, to the effect that the said 
Illini Electric Cooperative is engaged 
in rendering electric service generally 
in territory adjacent to the territory 
proposed to be served by petitioner 
and that it proposes to construct elec- 
tric lines and furnish electric service 
in substantially all of the territory to 
which petitioner’s application for a 
certificate of convenience and neces- 
sity relates ; 

(5) that the said representations, 
as well as evidence in the case, show 
that notwithstanding certain proce- 
dure with respect to so-called mem- 
bership in the Codperative of persons 
thus proposed to be served, the elec- 
tric service of the Codperative is held 
out to the public generally in the said 
territory ; 

(6) that the Illini Electric Co- 
Operative has not at any time filed re- 
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ports or rate schedules with this Com- 
mission, applied for or received any 
certificates of convenience and neces- 
sity, nor in any manner conducted it- 
self as a public utility subject to the 
jurisdiction of this Commission ; 

(7) that the sole intent and pur- 
pose of the proposed participation of 
the Illini Electric Codperative in this 
proceeding is to seek exclusion of the 
electric lines and service of the IIli- 
nois Power Company from the said 
territory and to prevent occupation of 
said territory by petitioner or competi- 
tion by petitioner with the proposed 
electric service of the said Codpera- 
tive; 

(8) that the said Illini Electric Co- 
Operative has no proper standing be- 
fore this Commission with respect to 
participation in this proceeding for the 
purposes aforesaid ; and 

(9) that the said motion should be 
granted. 

[Formal part of order omitted. ] 

The foregoing certificate is granted 
upon the express condition and provi- 
sion that authority or permission to 
use the lands to be occupied by the 


above described facilities shall be se- 
cured from landowners and/or public 
authorities as and where required by 
law. 

In view of the findings heretofore 
made and the rulings and ordering 
paragraphs above set forth, it is un- 
necessary to enter upon further dis- 
cussion of the remaining two motions 
which were taken with this case. The 
motion that the petition be dismissed 
is overruled and the motion for leave 
to file an intervening petition is 
denied. 

In the construction and operation 
of the aforesaid facilities and in the 
rendering of service therefrom, atten- 
tion is directed to the requirements of 
General Order 115, establishing rules 
for overhead line construction, Gen- 
eral Order 65, establishing standards 
of service for electric utilities, Gen- 
eral Order 100, establishing rules for 
electric service in rural districts, and 
§§ 33, 34, and 35 of the Illinois Com- 
merce Commission Law in respect to 
the filing, posting, and publishing of 
rates, charges, rules, and regulations 
for public utility service. 





CALIFORNIA RAILROAD COMMISSION 


Re The East Bell Land Company et al. 


Decision No. 37203, Application No. 26108 
July 11, 1944 


PPLICATION for approval of transfer of public utility water 
A system and for authority to issue securities; granted im 


modified form. 


Accounting, § 32 — Purchase price — Excess over depreciated cost. 
1. A company acquiring properties for a purchase price in excess of de- 
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preciated historical cost (where actual cost is aot available) must charge 
the difference to Account 15, Other Suspense, and amortize such amount 
by charges to Corporate Surplus within a period of ten years after date 


of acquisition, p. 307. 


Discrimination, § 77 — Rates — Concessions to seller of property. 
2. A provision, in an agreement for the sale of water utility property, tor 
a flat rate for service to the seller (a land company) should be disapproved, 
and the seller should pay the same rate as is charged other consumers 


similarly situated, p. 307. 


> 


APPEARANCES: J. F. Glynn, for 
East Bell Land Company; O. C. Beck, 
for Coast Water Company. 


By the Commission: The East 
Bell Land Company is engaged in 
serving water to a portion of the com- 
munity known as Bell Gardens located 
in Los Angeles County, about one mile 
east of the city of Bell. The company 
is also engayed in the real estate busi- 
ness. 


The East Bell Land Company, here- 


inafter sometimes referred to as the 
seller, asks permission to sell its pub- 
lic utility water properties to Coast 
Water Company. a corporation organ- 
ized by O. C. Beck and T. A. Beck. 
They too are engaged in the real estate 
business and have sold to the East 
Bell Land Company some of the prop- 
erty which it subdivided. They have 
also subdivided some of the property 
owned by the seller. 


Number of 


The Commission by Decision No. 
28021, dated June 10, 1935, in Appli- 
cation No. 19852. and by Decision 
No. 30217, dated October 11, 1937, 
in Application No. 21294, granted the 
seller a certificate of public convenience 
and necessity to operate a water system 
in the area described in said decisions. 
By Decision No. 28021, the Commis- 
sion fixed the rates which the seller 
may charge for water, reference to 
which will hereafter be made. 

The territory served by seller em- 
braces approximately 320 acres of land, 
including an 8-acre unsubdivided tract 
owned by seiler. There are 731 lots 
in the subdivision service area or 4.3 
lots per gross acre cf subdivided area. 
The entire area is over 90 per cent 
built-up with small homes. The in- 
crease in the average number of active 
connections at the end of the year, 
the operating revenues, operating ex- 
penses, and net operating revenues are 
shown by the following table: 


Active Service 


Connections 


at End 
of Year 


* Red figure. 
[20] 


Net 
Operating 
Revenues 


Operating 
Revenues 
$4,118.36 

6,914.46 
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All consumers. except sixteen, re- 
ceive water under flat rates. The flat 
rate for domestic use is $1.25 per 
month per connection except for 25 
lots north of Gage avenue where a 
charge of $1.50 per month is made. 
Where more than one user is located 
on one servize connection, an addition- 
al charge of 50 cents per user is made. 
The flat rate for commercial uses 
ranges from $2 to $6.50 per month. 
The total r2venue from commercial 
users is about $41.50 per month. Only 
eleven of the sixteen metered consum- 
ers use more than the minimum 
amount of water under the meter rates. 
In November, 1943, their water bills 
aggregated $45.99. 

The actual cost of the properties is 
not available. In Exhibit No. 1, Don- 
ald M. Baker, a member of the firm 
of Ruscardon Engineers, reports the 


historical cost of the water properties 
at $57,313 and the accrued deprecia- 
tion calculated on a straight line basis 
at $13,628, ‘eaving a historical cost 


depreciated of $43,685. The testi- 
mony shows that he made a field ex- 
amination of the properties and en- 
deavored to ascertain the actual cost 
of the same. He used such actual cost 
data as was available in estimating the 
historical cost of the properties. He 
obtained some of his cost data from 
Fred G. Zahn, in charge of sales, Pa- 
cific Southwest Pipe Company, who 
supplied much of the pipe used in con- 
structing the system. . The testimony 
shows that Mr. Zahn supplied him 
with some erroneous cost figures and 
that the cost figures submitted by Mr. 
Baker should be increased by about 
$7,072. Adding this to Mr. Baker’s 
estimated historical cost makes a total 


of $64,385. lf the $7,072 is depreciat- 
ed on the same basis as the historical 
cost new found by Mr. Baker, the de- 
preciated historical cost of the prop- 
erties is $49,057. 

The East Bell Land Company has 
agreed to sel! its properties to Coast 
Water Company for $65,000. The 
agreement of sale as originally sub- 
mitted to us was a conditional sale con- 
tract under which Coast Water Com- 
pany would pay $5,000 in cash and 
the balance in monthly instalments of 
$430 or more with interest at the rate 
of 6 per cent per annum. Under this 
agreement, title to the properties would 
not pass until the seller had received 
the final payment. Upon being advised 
that under such an agreement, the 
Commission would regard Coast Wa- 
ter Company as the agent for the sell- 
er and hold the seller responsible for 
the operation of the plant, the parties 
thereupon amended the application at 
the hearing. As amended, title to the 
property will pass upon the payment 
of the $5,000. Coast Water Company 
will, if authorized by the Commission, 
issue to the seller its $15,000 note se- 
cured by a deed of trust and its $45,- 
000 note secured by a mortgage of 
chattels. Both notes bear interest at 
the rate of 6 per cent per annum. The 
$15,000 note including interest is pay- 
able in monthly instalments of $143 or 
more, and the $45,000 note and in- 
terest in monthly instalments of $287 
or more. The small down payment is 
prompted by an income tax situation 
affecting the parties and not by a lack 
of credit of the stockholders of Coast 
Water Company. 

Coast Water Company also asks 
permission to issue $10,000 of com- 
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mon stock to O. C. Beck and T. A. 
Beck. $5,000 of the proceeds will be 
used to make the down payment on the 
purchase of the properties and the re- 
mainder will be used for improve- 
ments. 

Coast Water Company in Exhibit 
“c”’ submits a pro forma statement 
showing its assets and liabilities as 
follows : 


$65,000.00 

Land 00 
Buildings 
Wells 
Pumping 

chinery 

ment 
Tanks 
Mains 
Miscellaneous 
Office equipment 


station 
and equip- 
11,715.08 


5,000.00 
$70,000.00 


Liabilities 
Stock subscribed 
Contracts payable 


$5,000.00 
65,000.00 


Total Liabilities $70,000.00 


[1] In our opinion there is nothing 
in this record that warrants the record- 
ing of tangible properties at the figures 
indicated in the pro forma statement. 
The properties should not, as of Jan- 


uary 1, 1944, be recorded on the books 
of Coast Water Company in excess 
of $64,385. The books should also 
show an accrued depreciation of $15,- 
298, leaving a cost less depreciation of 
$49,057. If Coast Water Company 
pays for the properties more than $49,- 
057, it must charge the difference be- 
tween said $49,057 and what it pays 
for the properties to Account 15, Oth- 
er Suspense. The amount charged to 
that account should be amortized by 
charges to Corporate Surplus within a 
period of ten years after the date of the 
acquisition of the properties. 

[2] As stated, nearly all of sell- 
er’s water service is rendered under 
flat rates. In the agreement of sale, 
Coast Water Company gives the seller 
a flat rate for water service for twenty 
years subject to the Railroad Commis- 
sion’s approval. The water thus de- 
livered to the seller will be used by the 
owners of East Bell Land Company, 
the Specht family, on their home place 
of about 6 acres. No actual rate is 
mentioned or fixed in the agreement. 
We will not approve that part of the 
sale agreement. The seller should pay 
the same rate as is charged other con- 
sumers similarly situated. 
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Emma Creamery Company et al. 


Kansas City Power & Light Company 


Case Nos. 9907, 10,028 


Re Kansas City Power & Light Company 


Case No. 10,056 
July 7, 1944 


" leorsiomerned of rates for standby, breakdown, or auxiliary 

electric service; rates prescribed. "inal date of order extend- 

ed from July 7, 1944, to September 16, 1944. Rehearing denied 
September 16, 1944 


Rates, § 342 — Electric — Standby or breakdown service. 
1. Standby, breakdown, or auxiliary service available to a bank generating 
its own electricity and not intending to require utility service, but desiring 
a connection with an electric system to safeguard against unforeseen acci- 
dents, is not a form of insurance to the bank for which risk the electric 
company should be paid, p. 315. 


Rates, § 342 — Electric — Standby or breakdown service. 
2. A bank generating its own electricity and not intending to need stand- 
by, breakdown, or auxiliary service made availatle by an electric company, 
but desiring the connection with the electric system to safeguard against 
ee should pay for such service in the event that it actually uses it, 
p. . 


Service, § 320.1 — Electrical connections — Burden of cost — Breakdown service. 
3. A bank generating its own electricity but seeking a connection with an 
electric system to safeguard against unforeseen accidents should pay for 
the necessary facilities, p. 315. 


Service, § 320.1 — Standby or breakdown service. 
4. A bank generating its own electricity and not intending to need standby 
or breakdown service made available by an electric company, but desiring 
a connection with the electric system shvuld any unforeseen accident hap- 
pen, can only ask to be allowed to be connected with the electric company’s 
unused capacity during the time that it is not required for the use of the 
public, p. 315. 


55 PUR(NS): 308 





EMMA CREAMERY CO. v. KANSAS CITY POWER & LIGHT CO. 


Rates, § 238 — Necessity of filing tariffs — Breakdown or auxiliary service. 
5. An electric company need not file a rate schedule applicable to standby, 
auxiliary, or breakdown service to be made available to a bank which gen- 
erates its own electricity and does not intend to need such service but which 
desires a connection with the electric system should any unforeseen acci- 


dent happen, p. 315. 


Service, § 320.1 — Duty to serve — Standby or breakdown service. 


6. An electric company is obligated to furnish standby or breakdown or 
auxiliary service to a bank which generates its own electricity and does not 
intend to need such service, but which desires a connection with the elec- 
tric system to safeguard against accidents, p. 316. 


By the Commission: The three 
cases, as entitled above, because of 
their similarity in issues and being 
causes of action against the same de- 
fendant were set and heard at the same 
time and submitted upon the record 
joined and made at that hearing. 

The complainants appearing in Case 
No, 9907 have notified the Commis- 
sion that their complaint has been sat- 
isfied and requested dismissal of same. 


Accordingly, the Commission by its 
order duly entered in that case dis- 
posed of the issues involved. 


The next of the cases in sequence of 
receipt by the Commission was filed 
as a request by the Federal Reserve 
Bank of Kansas City for an investiga- 
tion to be made by the Commission for 
the purpose of determining a fair and 
reasonable schedule of rates covering 
standby emergency service applicable 
to office buildings of the kind and char- 
acter as that cf the complainant. This 
case was docketed as Case No. 10,028. 
The defendant, the Kansas City Pow- 
er & Light Company, upon notice filed 
its answer but failed to satisfy said 
complaint. 

The issues involved in Case No. 10,- 
056 were first brought before the Com- 
mission informally by a number of let- 
ters received from users of the electric 
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service furnished by the defendant, the 
Kansas City Power & Light Company, 
at their places of business, including 
the Jefferson Wire & Iron Works of 
Kansas City, the Brunswick Coca- 
Cola Bottling Company of Brunswick, 
Missouri, the Kansas City Printing 
Ink Company of Kansas City, the Co- 
lumbian Hog & Cattle Powder Com- 
pany of Kansas City, and the Stewart 
Sand & Material Company of Kansas 
City. The ccmplainants in this case 
are users of the service furnished by 
the defendant and also have in their 
places of business other sources of pow- 
er, mechanical or electrical, produced 
by equipment owned and operated by 
the respective complainants. 

In its effort to satisfy these com- 
plainants the defendant proposed 
schedules of rates under which it would 
offer service to them but these offers 
were not acceptable to said complain- 
ants. The rates so offered were sus- 
pended and have been held in abey- 
ance pending the final determination 
by the Commission. 

The defendant, the Kansas City 
Power & Light Company, is a public 
utility engaged in the manufacture, 
transmission, distribution, and sale of 
electric energy to the public in the 
cities of Kansas City and Brunswick 
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and a number of other cities in Mis- 
souri located to the east of Kansas 
City. Complainants are all users of 
the electric service rendered by said 
utility. The complainants all desire 
standby electric service in one form or 
another for use in their places of busi- 
ness. The word “standby” as so used 
includes the idea of having the defend- 
ant furnish service that might be desig- 
nated as “breakdown” or “auxiliary” 
service also. 

Complainants appearing in Case No. 
10,056 have sources of power of their 
own and in most instances the power 
is developed as mechanical power and 
so used without converting the ener- 
gy from mechanical to electrical 
power and then converting it back to 
mechanical power for final consump- 
tion. Where ihe energy so produced 
is not converted to electrical energy 
the complainants depend upon the de- 
fendant to furnish them with electri- 
cal energy to be used for lighting their 
places of business or operating small 
motors, such as fans. adding machines, 
and other office appliances. They are 
not asking for breakdown service from 
the defendant. They merely want the 
usual commercial service, depending 
upon their own sources for the opera- 
tion of their industrial equipment. 

The complainant, the Federal Re- 
serve Bank, hereinafter referred to as 
the bank, was for a.number of years a 
regular customer of the defendant, tak- 
ing all of its electrical requirements 
from said defendant. After a number 
of years the bank determined that it 
should install its own electrical gen- 
erating equipment thereby providing 
a source for furnishing the needs of 
the bank, and of the building in which 
it is located, from its own equipment 


so installed. That was done, but about 
the time the bank’s generating equip- 
ment was placed in operation it re- 
quested that the defendant submit to 
it a rate covering emergency or stand- 
by service to protect the bank and the 
tenants of the building in which the 
bank is located in case of emergency or 
a failure on the part of the generating 
system provided by the bank. The 
offers made by the defendant were not 
acceptable to the bank, thereby bring- 
ing before this Commission the com- 
plaint of the bank 


After due notice was given to all 
parties interested in the various issues 
the case was heard and submitted up- 
on the record then made. 

While the complainants are only a 
few in number compared to the total 
number of customers served by the de- 
fendant, they have brought before the 
Commission about all of the questions 
that can be presented in connection 
with a study of auxiliary, breakdown, 
or standby service that customers 
could need of an electric public util- 
ity. Some of them, as stated above, 
have no facilities for taking energy 
from the defendant for the operation 
of their indus.rial power equipment be- 
cause it is mechanically operated. 
They use the electric energy received 
for incidental purposes, such as light- 
ing and the operation of small motor 
power. On the other hand, the bank 
produces all of its power in the form 
of electrical energy and so uses it 
throughout the building in which the 
Federal Reserve Bank is located as 
well as in the bank quarters also. The 
bank operates the building as an of- 
fice building. It makes no attempt to 
use any of the energy as mechanical 
power. Because of those varying con- 
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ditions in the use of the service re- 
ceived from the defendant the record 
submitted to the Commission is rather 
extensive and involved. In view of 
that, it appears that in the determina- 
tion of the issues presented by the bank 
all of the questions by the other com- 
plainants will have been fully discussed 
and can be quickly determined. The 
finding will be so handled. 

The bank states that it is a cor- 
poration organized under the laws of 
the United States with its address at 
925-927 Grand avenue, Kansas City, 
Missouri. 


For a period of about twenty years 
the defendant has supplied the electri- 
cal energy necessary for the operation 
of the building, supplying the energy 
under contracts and schedules as filed 
with the Commission The energy so 
supplied was furnished, at 13,200 
volts, untransformed, by the defendant 
and furnished under what is designat- 
ed “P.S.C. Mo. No. 5, Fourth Revised 
Sheet No. 31-A, Fourth Revised Sheet 
No. 31-b, Fourth Revised Sheet No. 
3l-c, Seventh Revised Sheet No. 31- 
C-1, Fifth Revised Sheet No. 31-C-2, 
First Revised Sheet No. 31-C-2-.01, 
Second Revised Sheet No. 31-C-3, 
First Revised Sheet No. 31-C-3-.01.” 
The defendant owned and operated the 
necessary equipment and substations 
for delivering the energy, at 13,200 
volts, to transformers and other neces- 
sary equipment owned and maintained 
by the bank. The transformers of the 
bank reduced the energy from 13,200 
volts to a voltage suitable for use 
throughout the bank and the bank 
building. 

The bank states that for economical 
reasons it installed its own generating 
equipment, the same being placed in 
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operation about September 1, 1940, 
and being of sufficient capacity to car- 
ry the entire load formerly served 
through the transformer connected to 
the system of the defendant. 

On May 29, 1940, the bank gave the 
defendant notice that the contract for 
alternating current service was being 
terminated and requested that provi- 
sions be made or continued to enable 
the bank to take service as needed from 
the defendant should the plant of the 
bank fail in its operation. 

The defendant offered, on January 
19, 1940, to furnish the service under 
Sheet Nos. Second Revised Sheet No. 
18-A, First Revised Sheet No. 18-E, 
and Fourth Revised Sheet No. 31-A. 
The bank considered the conditions 
provided in that offer as unreasonable 
and exorbitant. 

Since placing in operation its own 
generating equipment, the bank has 
not paid any charges for the arrange- 
ment continued since September 1, 
1940, by which it might expect to re- 
ceive service from the defendant, 
should its plant and facilities fail to 
supply its needs, pending negotiations 
for a proper determination of a fair 
and proper charge to be made for such 
arrangement. The rates and condi- 
tions under which the defendant would 
furnish the service contain the follow- 
ing availability clauses : 

This rate is available to any consum- 
er operating an isolated electric plant 
or using sume form of mechanical 
power for driving his equipment, and 
the company shall not be required, un- 
der such circumstances, to render 
standby power under General Lighting 
and Power Rate (8th Revised Sheet 
No. 8, dated September 1, 1937, and 
5th Revised Sheet No. 8-A, dated May 
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1, 1938); Commercial Lighting and 
Small Power Rate (Original Sheets 
No. 8-C, 8-D, and 8-E, dated May 1, 
1938), General Power Rate (6th Re- 
vised Sheet No. 16, dated September 
1, 1937, and 5th Revised Sheet No. 
16-A, dated May 1, 1938), and Sec- 
ondary Power (Low Voltage Demand 
Rate), (2nd Revised Sheet No. 18-B, 
35d Revised Sheet No. 18-C, and 2nd 
Revised Sheet No. 18-D, dated May 1, 
1938), or any subsequent revisions to 
such rates, but all such service shall be 
rendered said consumer under this 
schedule, or any subsequent revisions 
thereof. Subject to Rules and Regu- 
lations filed with the Public Service 
Commission. 


Available for lighting and/or pow- 
er purposes and applicable to consum- 
ers using some form of mechanical 
power or operating an isolated electric 


plant and not using exhaust steam for 
process work. 

Available to all consumers having a 
demand of 75 kilowatts or more, who 
are located in areas served by lines dis- 
tributing unregulated power as gen- 
erated with no transformation between 
the generators and the consumer’s 
equipment. Consumer must provide 
and maintain all high voltage equip- 
ment necessary to utilize current at the 
generated voltage. 

The defendant states that the com- 
plainants involved in this case can be 
placed in three classes: (1) The con- 
sumer who wants to install or has in- 
stalled a power plant of sufficient ca- 
pacity to carry his entire load and de- 
sires a connection with the system of 
the defendant through a throwover 
switch whereby he may, in case of a 
breakdown in his own plant, immedi- 
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ately throw his entire load onto the 
facilities of the defendant. (2) The 
consumer who wants to or has in- 
stalled a power plant of sufficient ca- 
pacity to carry his entire load, and at 
certain times wants to shut down his 
own plant and have available an 
amount of euergy from the lines of 
the defendant of sufficient quantity to 
meet his reduced requirements of 
lighting and power. (3) The consum- 
er who wants to install or has installed 
a power plant for the operation of only 
a certain part of his equipment, and 
wishes to contract for energy with 
which to operate certain other pieces 
of equipment which cannot be connect- 
ed or operated from his own plant 
without certain additions thereto, such 
as an extension of a line or the installa- 
tion of a generator. Included in the 
partial service the consumer might 
want to purchase. would be the light- 
ing of the premises that he is occupying 
in case he is using mechanical power 
without any generator. 

It appears from the record that the 
defendant has for a number of years 
and now takes the position that it, 
generally speaking, should not be re- 
quired to serve customers who provide 
any facilities for the production of 
their own mechanical or electrical 
power production. The following 
rule, that has been filed with the Com- 
mission, supports that position—‘“No 
other electric power or lighting serv- 
ice shall be used by the consumer in 
conjunction with the company’s serv- 
ice, either by means of a throwover 
switch or by any other connections, 
without the written consent of the 
company, especially obtained for the 
purpose, and any violation of this rule 
shall authorize the company to discon- 
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tinue its service entirely and take out 
service and connection.” 

The defendant states that for the 
past number of years it has been at- 
tempting to arrange its schedules of 
rules and regulations by which it fixes 
the rates and defines the conditions 
under which it might furnish service 
to customers who produce any of their 
power requirements by facilities owned 
and operated by the customer. It de- 
fines the bank as a “nonstandard” 
customer. While this process of so de- 
veloping the schedules and conditions 
under which such service would be 
furnished progressed, the bank in- 
stalled and pvt into operation its own 
plant. The defendant states that the 
bank ordered it to discontinue electric 
service to that institution as of July 
30, 1940, then subsequently asked the 
defendant to continue the service for 
another thirty days, then for a 90-day 


period during which time it expected 
to have in full operation its own plant. 
During that time a representative of 
the bank discussed the matter of secur- 
ing standby service from the defend- 


ant. The defendant offered standby 
service under three different arrange- 
ments and schedules. The representa- 
tive of the defendant suggested a sched- 
ule for a complete standby service 
whereby the defendant would be ob- 
ligated to take and carry the entire 
load of the bank when and if necessary, 
taking such service at 13,200 volts 
through the facilities previously and 
then used to serve the bank. The de- 
fendant also offered a rate designated 
as “Rate B” providing for a minimum 
demand of 15 kilowatts and “Rate C” 
providing a minimum demand of 15 
kilowatts providing the bank would 
maintain the 13,200-volt equipment 
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required to secure the service at that 
voltage from the defendant. The 
above conditions involved the furnish- 
ing of energy as alternating current. 
The defendant also offered to furnish 
direct current service under either of 
the above sciiedule B and C. It ap- 
pears that these offers were not ac- 
ceptable to the bank. 

Reviewing the schedules that have 
been filed, the defendant shows that by 
its “Exhibit A” it proposes to fur- 
nish service to the bank, charging 
therefor a rate of $2.15 per kilowatt 
of demand per month with a minimum 
of 1 kilowatt, plus 4%4o cents per kilo- 
watt hour for the energy, the bank 
to stipulate the demand and install a 
current limiting device fixing the max- 
imum load obtainable thereunder at 
125 per cent of the load specified. The 
energy would be taken at 110 and 220 
volts. Under “Exhibit B” the bank 
would agree to contract for a maxi- 
mum demand of 15 kilowatts or more 
at the rate of $5.13 per kilowatt, plus 
1.14 cents per kilowatt hour for the 
energy consumed, the energy to be tak- 
en at 110 and 220 volts. Under “Ex- 
hibit C” the service would be furnished 
at a rate of $5 per month per kilowatt 
of contracted demand and 50 kilowatt 
hours per kilowatt of demand with a 
minimum load of 5 kilowatts, and an 
excess energy charge of 4 cents per 
kilowatt hour. The energy to be tak- 
en at 110 and 229 volts with current 
limiting device provided to control the 
maximum amount contracted for. The 
bank would be permitted to use a 
throwover switch but could not paral- 
lel its equipment with that of the de- 
fendant. Under “Exhibit D” the bank 
would be allowed to take service at a 
charge of $2.28 per kilowatt of de- 
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mand, plus 4.56 cents per kilowatt 
hour, the demand to be limited to 125 
per cent of the amount contracted for, 
voltage at 110 and 220 volts. Under 
“Exhibit E” the bank would be per- 
mitted to take service at a rate of $2 
per unit (kilowatt) of billing demand 
with a minimum of two units for sec- 
ondary service and seventy-five units 
for primary power service but not less 
than the installed capacity of the trans- 
former, the energy charge to be 4.0 
cents per kilowatt hour; or the bank 
may take service at the appropriate 
rate in its schedule, providing the cus- 
tomer guarantees one of the following 
minimum bills: 


(1) $5.00 per unit of demand for service at 
a Commercial Lighting and Small Power 
Rate (Minimum demand—1) 

(2) $4.25 per unit of demand for service at 
a Secondary Demand Rate (Minimum 
demand—10) 


(3) $3.50 per unit of demand for service at 
the available Primary Rate (Minimum 
demand—75) 


The above charges provide for 


throwover switches. If the bank or 
customer does not use a throwover 
switch the minimum billing demand 
charge shall not exceed $2.50 per unit. 

The bank took the position that no 
one of the offers, as well as those ap- 
pearing in the above schedule, was ac- 
ceptable to it. The bank’s engineer 
took the position that he thought no 
one of the schedules a fair and reason- 
able rate under the conditions the bank 
desires the service. The engineer is 
of the opinion there should be a sepa- 
rate rate filed for that class of break- 
down service The bank claims that 
it has operated its plant for a period 
of two years and has not had to call 
upon the defendant for service at any 
time. It takes the position that it is 
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prepared to serve itself under all ex- 
pected causes of failure of its plant and 
yet desires a connection with the de- 
fendant’s system should any unfore- 
seen or unexpected accident happen 
that might cause it to desire service 
from the defendant. 

Considerable discussion appears in 
the record cumprising the testimony of 
the representatives of both the bank 
and the defendant speculating on how 
often the bank might need the service 
of the defendant, but there is nothing 
to indicate any cyclic law or period of 
time by which the service might be 
needed by the bank. The term “di- 
versity” was discussed to a consider- 
able extent but if the position of the 
bank is correct the service of the de- 
fendant will never be needed, If it is 
never needed there is no cyclic occur- 
rence by which any diversity factor can 
be established. 


The service required by regular cus- 
tomers of the defendant established ei- 
ther daily, weekly, monthly, or annual- 
ly, certain uses of the service by which 
the expected load of those classes of 
customers will use facilities of the de- 
fendant. For example, the residential 
customer may use a large load in the 
evening of every day tapering off 
throughout the night and again in- 
creasing to some extent throughout the 
daytime following and back to the 
night load. Industrial power custom- 
ers, however, require their maximum 
usage during the daytime. Street 
Lighting Service produces a large load 
during each night and none during the 
day. With all of these users of the 
service a cycle of demands is estab- 
lished from which a diversity factor 
can be found, which enables one versed 
in the art to estimate in a general way 
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how the plant facilities and the cost of 
the service that should be allocated to 
those respective classes. But since 
there is no group of customers of the 
class of the defendant who profess they 
will not need the service yet demand 
a connection to the system should such 
contraposition be made, we have no 
way of developing a class rate. The 
bank asks the Commission to estab- 
lish a rate by which it should pay for 
the privilege of being connected to the 
system of the defendant. 


[1-5] The defendant takes the posi- 
tion that it is extending a form of in- 
surance to the bank and should be paid 
for carrying that risk. We cannot 
agree with the defendant’s position be- 
cause there will never be any payment 
to be made by the defendant to the 
bank, should the bank use or not use 
the service. If the bank uses the serv- 
ice it should pay for it. If the defend- 
ant is required to maintain connections 
so the bank can use the service those 
facilities should be paid for, but the 
bank cannot become a beneficiary of 
the defendant should their contractual 
relationship terminate at any time. 

There is gnother relationship be- 
tween the bank and the defendant that 
should be discussed because of the un- 
usual conditions obtaining. Practical- 
ly all users or prospective users of 
service profess that they expect to use 
the service at one time or another and 
expect to pay according to that pro- 
fessed or accepted usage. The bank 
claims it will not need the service, plac- 
ing it outside of all standard classifica- 
tions of customers of the defendant. 
The defendant has been granted a cer- 
tificate of convenience and necessity to 
operate its facilities for the purpose of 
furnishing service to its customers but 
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not to those who profess they will not 
need the service. Were all of the cus- 
tomers to profess they will not need 
the services a certificate of convenience 
and necessity could not be granted on 
the grounds that the public would be 
served and the revenues therefrom 
would be such as to justify the use of 
moneys for the construction of the 
plant or for the securing of the neces- 
sary funds to operate it. A public util- 
ity cannot exist under such circum- 
stances, so the bank is in the position 
of someone who can only ask for the 
use of the facilities of the defendant 
because those facilities have been in- 
stalled for the use of the general pub- 
lic but held ia reserve until the growth 
of the load or other cause may require 
the use of the facilities so held in re- 
serve. A utility of the character of 


the defendant must necessarily pro- 
vide a greater amount of capacity in 


its system than is needed for the im- 
mediate load. The bank, professing 
to not need that capacity under any 
foreseeable conditions can only ask to 
be allowed to be connected with the un- 
used capacity during the time that it is 
not required for the use of the public 
and the Commission is of the opinion 
that is the oniy capacity the bank could 
expect to have available for it. Under 
such circumstances we do not see the 
necessity for the defendant to file a 
schedule of rates applicable to that cus- 
tomer because that customer does not 
belong to any class by which rates can 
be established. The defendant will 
have certain expenses in maintaining 
that connection and the facilities. 
The bank should pay those expenses. 
The schedules now in effect, or those 
offered by the defendant in this case, 
are ample to take care of the requests 
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of the bank and the defendant should 
make such connections as are neces- 
sary to serve the bank. The facilities 
installed by the defendant from its sys- 
tem to the bank up to the point where 
connection is made to the facilities of 
the bank, plus the necessary office ex- 
pense of keeping a customer record 
should be the basis of the charges to 
be made for the connection desired by 
the bank. Should the bank call upon 
the defendant for services now unfore- 
seeable the regular schedule as applied 
to such service should be the basis of 
the charges for whatever load the bank 
may take at the particular time under 
the terms and conditions provided for 
in the schedule, which schedule pro- 
vides that the demand established at 
any particular time shall continue for 
a period of twelve months. So if the 


bank should use the service at any 


time and establish a demand it will 
become a classified customer by its act 
and continue to pay at the proper class 
rate so long as it uses service up to and 
including a 12-month period. Then, 
if it uses the service only for a tem- 
porary period of time until it can get 
its own plant back into operation, at 
the end of twelve months it will go 
back to the basis of charge as set out 
above. 

[6] After giving full consideration 
to all the evidence that has been sub- 
mitted in this case the Commission is 
of the opinion that the defendant 
should be required to furnish service 
to the bank. The rate to be paid for 
that service will be on the following 
basis : 

If the bank does not choose to take 
regularly any energy from the defend- 
ant it will pay the defendant at an an- 
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nual rate of 16% per cent of the cost 
of the facilities the defendant must in- 
stall between its 13,200-volt line to and 
within the premises of the bank, there- 
by keeping itself in readiness to serve 
the bank at any time the bank may find 
it necessary to cail for electric energy. 
One-twelfth of that payment will con- 
stitute a minimum monthly charge for 
holding itself in readiness to deliver the 
energy to the bank. If the bank elects 
to use energy regularly in a small 
quantity up to a maximum load of 20 
kilowatts and the energy that may be 
available under that capacity so pro- 
vided, it shall pay for the same at the 
rate of $2 per kilowatt of demand tak- 
en plus 4 cents per kilowatt hour used, 
it being understood that the charges 
under this schedule shall cover the 
fixed charges on facilities furnished 
by the defendant to provide proper 
connections to the bank. The payment 
of $2 per kilowatt for the 20 kilowatts 
will constitute the minimum monthly 
charge. Should the bank find it neces- 
sary to take at any time a load greater 
than 20 kilowatts, it shall take and pay 
for the service under the terms and 
conditions set forth in the defendant’s 
regular 13,200-volt primary service 
applicable thereto, which is for the de- 
mand so established for a period of 
twelve months. 


It furthermore appears that by the 
filing of the rate of $2 per kilowatt of 
demand plus a charge of 4 cents per 
kilowatt hour as indicated on the de- 
fendant’s “Exhibit E,” making serv- 
ice under that available to the other 
complainants herein whose complaints 
have not otherwise been cared for, it 
will provide service to those complain- 
ants at a fair and reasonable rate, 
thereby allowing those complainants to 
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continue the operation of their own 
power producing facilities, paying for 
all energy taken from the defendant at 
the rates and charges indicated and 


with the understanding that no inter- 
connection between their facilities and 
the system of the defendant shall be 
made. 





CALIFORNIA RAILROAD COMMISSION 


Re J. J. Dulcich 


Decision No. 37038, Application No. 25951 
May 9, 1944 


PPLICATION for authority to sell telephone properties pursu- 
d \ ant to conditional sales contract; granted. 


Service, § 125 — Duty to serve — Seller of utility properties — Conditional sales 


contract. 


1. The seller of telephone properties, pursuant to a conditional sales ar- 
rangement, should not be relieved of his existing public utility responsibil- 
ity until such time as the payments contemplated by the agreement have 
been made by the purchaser and it is entitled by the terms of the agreement 
to a bill of sale conveying the property, p. 318. 


Consolidation, merger, and sale, § 59.3 — Conditional sales contract — Purchaser 


as agent of seller. 


2. The seller of telephone properties, pursuant to a conditional sales con- 
tract, may permit the purchaser to conduct the business in his behalf, the 
purchaser to act as his agent for the duration of the agreement, p. 318. 


Rates, § 241 — Filing of tariffs — Purchaser of 7 properties — Conditional 


sales arrangement. 


3. The purchaser of telephone properties sia to a conditional sales 
contract may file tariff schedules and reports with the Commission only 
as agent for the seller or owner, p. 318. 


By the Commission: In this appli- 
cation James J. Dulcich, owner of a 
telephone utility commonly known as 
Mariposa Telephone Exchange, fur- 
nishing service in the town of Mari- 
posa and vicinity in Mariposa county, 
California, requests an order authoriz- 
ing the transfer of his telephone prop- 
erties to Charles W. Roome and Doro- 
thy E. Roome, husband and wife. 
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James J. Dulcich desires to be re- 
lieved of the responsibility of operating 
the Mariposa Telephone Exchange on 
account of the demands upon his time 
by other business in which he is en- 
gaged. 

Charles W. Roome and Dorothy E. 
Roome reside in Marisposa where they 
own their home into which they plan to 
move the telephone switchboard which 
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will be operated by them. It is expect- 
ed that the purchasers would be able 
to devote more time to the telephone 
business and to the improvement of the 
service. 

The property consists of the follow- 
ing items in approximately the amounts 
given : 

80 Telephones installed and in service 

9 Telephones in storeroom ? 

54 Twenty-five foot poles installed with 10- 
pin crossarms complete with pins and in- 
sulators é ; 

11 Thirty foot poles installed with 16-pin 
crossarms complete with pins and insula- 
tors 

40 Miles of wire including twisted pair wire 

300 Feet 50-pair cable with terminal 
1 Western Electric switchboard with 56 
working lines and connecting rack 
1 Operator’s chair 
2 Telephone booths 


Miscellaneous materials and supplies 
Miscellaneous tools 


The Commission has been supplied 
with an appraisal of the properties 
which shows a total value of $5,098.90. 

If the application to transfer the 
properties of Mariposa Telephone Ex- 
change is granted, the Roomes desire 
authority from the Railroad Commis- 
sion to enter into an agreement with 
James J. Dulcich whereby they would 
pay the seller $2,000 upon the execu- 
tion of the agreement and the remain- 
der of the purchase price of $3,000 at 
the rate of $50 per month plus interest 
at 6 per cent per annum, payable 
monthly on the deferred payments, all 
as set forth in the proposed sale agree- 
ment attached to the application. 


Reference is made in the application 
to the annual reports filed by Mariposa 
Telephone Exchange with the Railroad 
Commission. The 1943 annual report 
shows accounts payable in the amount 
of $1,982.30. We are advised that 
James J. Dulcich will pay this debt and 
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that the properties will be transferred 
free of all indebtedness. 

[1-3] From a review of the applica- 
tion and the proposed agreement of 
sale, it is evident that upon receiving 
authorization from this Commission 
to dispose of its public utility property, 
the present owner and operator of the 
Mariposa Telephone Exchange would 
turn over such property to the pur- 
chasers and direct his attention to oth- 
er activities. However, the plan of 
purchase—a conditional sales transac- 
tion—would retain legal title in James 
J. Dulcich until its terms might be fully 
complied with by the Roomes, some 
time in 1949 or later. Under these 
circumstances, it appears that owner 
Dulcich should not be permitted to di- 
vest himself of this existing public 
utility responsibility until such time as 
the payments contemplated by the 
agreement have been made by the 
Roomes and they are entitled by the 
terms of the agreement to a bill of sale 
conveying the telephone exchange. 

Accordingly, we will authorize the 
owner and the prospective purchasers 
to enter into a conditional sales agree- 
ment contemplating a _ prospective 
transfer of the Mariposa Telephone 
Exchange. Under our authorization, 
owner Dulcich must continue to oc- 
cupy his present responsibility for the 
rendition of adequate telephone service 
at reasonable rates. He may, however, 
permit the Roomes to conduct the busi- 
ness in his behalf, they to act as his 
agents for the duration of the agree- 
ment. The Roomes, in turn, may file 
tariff schedules and reports with the 
Commission, but must do so as “agents 
for James J. Dulcich, owner.” In 
short, this authorization contemplates 
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a dual responsibility to the public for 
continued telephone service. 

At such time as the Roomes may 
have complied with the terms of the 
conditional sales agreement herein au- 
thorized, and owner Dulcich is pre- 
pared to execute a bill of sale covering 
the property involved, the parties may, 
by supplemental application, apply to 
the Commission for a final order au- 
thorizing the sale and transfer of the 
property. Until such final order shall 
have been made by the Commission, 
owner Dulcich shall continue to be re- 
sponsible for the operation of the Mari- 
posa Telephone Exchange, and the 
posssession of the Roomes will be only 
that of agents of said owner and pro- 
posed seller. 

In the event that the parties do not 


wish to take advantage of the authori- 
zation herein granted, they should feel 
free to present to the Commission a re- 
quest to transfer the properties, based 
upon an agreement vesting legal title in 
the purchasers, and, if they so desire, 
protecting the seller’s interest by re- 
quiring that an appropriate note and 
mortgage be executed in his behalf. 
Such a transaction, we believe, is con- 
templated under §§ 51 and 52 of the 
Public Utilities Act, the latter section 
being applicable in that an indebtedness 
extending over a period of years is 
contemplated. 

This appears to be a matter in which 
a public hearing is not necessary, and 
that, subject to the conclusions set 
forth in the foregoing opinion, the ap- 
plication should be granted. 





COLORADO PUBLIC UTILITIES COMMISSION 


Re Joe R. Chavez 


Application No. 6635-PP, Decision No. 22578 
August 9, 1944 


PPLICATION for Class A permit to operate as private carrier 
A by motor vehicle for hire; granted. 


Public utilities, § 25 — Carriage for hire — Contract with owner of property. 
One who transports by motor vehicle timber and mine props from forests 
and timber camps, under a contract with a co:poration owning the land 
whereby he cuts timber and pays the company for timber cut and agrees 
to resell the timber to the corporation and not to seli to anyone else, and 
in addition agrees to transport timber by truck from the forests or timber 
camps to points of resale and deliver to the company, is engaged in trans- 


portation for hire. 


APPEARANCE: 
Weston, pro se. 


Joe R. Chavez, 
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By the Commission: Applicant 
herein seeks authority to operate as 
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a Class “A” private carrier by motor 
vehicle for hire for the transportation 
of timber and mine props from forests 
and timber camps in the Stonewall 
area west of Weston, Colorado (spe- 
cifically including Apache Canon and 
Whiskey Creek) to Weston and 
Valdez, Colorado. 

At his hearing in Trinidad, Colo- 
rado, on May 29, 1944, it appeared 
that applicant entered into a contract 
with the Colorado Fuel and Iron Cor- 
poration to cut timber on its lands 
in the area mentioned in the applica- 
tion, and pay the company $2 per 
thousand feet for the timber so cut; 
that he also agreed to resell said 
timber to the Colorado Fuel and Iron 
Corporation at Weston or Valdez, 
Colorado, and not to sell said timber 
to anyone other than said corpora- 
tion. In addition, he agreed to trans- 
port said timber by truck from said 
forests or timber camps to points of 
resale, and deliver to the company. 

Applicant asked for a private car- 
rier permit, being under the impres- 
sion that, considering the whole trans- 
action, he was a carrier for hire. 
However, he has been informed by his 
insurance agent that the carriage part 
of the arrangement should be covered 
by a Commercial Carrier Permit. 


The operating experience and pe- 
cuniary responsibility of applicant” 
were established to the satisfaction of 
the Commission. Therefore, the only | 
question to determine is whether the | 
cartage aforesaid constitutes a for-hire 
service, or transportation by applicant 
of property sold, or to be resold, by 
him in a commercial transaction. 

The situation here is similar to that 
considered by the court in A. W., 
Stickle & Co. v. Interstate Commerce 
Commission, 128 F(2d) 155, decided 
by the tenth circuit court of appeals 
in May, 1942. Under the facts in 
that case, the court held that Stickle 
was a carrier for hire. While appli- 
cant does not issue freight bills, in- 
voices, or charge definite rates for the 
service, he does transport timber to fill 
a specific contract entered into with 
the corporation. We do not pre- 
scribe rates for the movement of tim- 
ber. The situation is not like that 
in Interstate Commerce Commission 
v. Clayton, 127 F(2d) 967, decided 
by the tenth circuit court of appeals in 
April, 1942, where it was determined 
that Clayton was not a for-hire car- 
rier. 

Therefore, after a careful considera- 
tion of the record, the Commission 
is of the opinion, and finds, that the 
application should be granted. 
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AN UNFAILING ADVANTAGE 


Mercoid Controls are widely used in the fields of heating, air conditioning, 
refrigeration and various industrial applications @ Whatever the control 
requirement may be, it is conceded that dependable performance is most 
essential, due to the fact that any equipment governed by an automatic control 
is more or less dependent upon the control @ The dependability of Mercoid 
Controls is based upon their fundamental construction and operation. They 
are equipped exclusively with hermetically sealed mercury switches of special 
design @ Mercoid mercury switches are known the world over for their de- 
pendable service. They are notsaffected by dust, dirt or corrosion; nor are they 
subject to open arcing, with its attendant consequences of pitting, sticking or 
oxidized contact surfaces, all of which, are likely to interfere with normal 
switch operation @ The Mercoid Switch is one of the principle reasons among 
other things, why Mercoid Controls on the whole, give the assurance of better 
control performance and longer control life—a distinct and unfailing advantage 
—the reason why they are the choice of America’s leading engineers for many 
important wartime industrial applications. @ Catalog sent upon request. 
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Industrial Progress 


Selected information about products, supplies and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Cable Terminator Has Special 
Sealing Head 


HE O. Z, Electrical Manufacturing Co., of 

Brooklyn, N. Y., has brought out a new 
type horizontal cable terminator for use with 
single or multiple cables up to 750 volts, and 
for lead, rubber or braided covered cable. It 
can be furnished in malleable iron (cadmium 
plated) bronze or aluminum, for conduits 1 in. 
to 6 in. The feature is a pressure bushing on 
the head which compresses split rubber rings 
placed around the cables between two canvas 
bakelite discs. The fitting is thus sealed, pre- 
venting the compound from leaking out no 
matter in what position it is installed. 

In addition to regular installations, this 
device can be used on conduits that pass 
through chambers or rooms in cold storage 
vaults, air chambers or rooms having non- 
hazardous gases or fumes. 

Complete details of this and other new 
products, together with the regular O. Z. line 
are given in a new 140-page catalog. 


Dresser Manufacturing Co. 
Changes Name 


RESSER Manufacturing Co., of Bradford, 
Pa., makers of flexible pipe couplings and 
other pipe-line products since 1880, has changed 
its name to Dresser Manufacturing Division of 
Dresser Industries, Inc. 

This change of name distinguishes Dresser 
Manufacturing Division and its Bradford op- 
erations from the parent organization, Dresser 
Industries, Inc. It will not affect personnel, 
products, or development program of the di- 
vision. 


New Catalog Supplement 


HE Thompson Electric.Company has is- 
sued a 20-page supplement No. 44a to 
their Catalog No. 41 which contains complete 


specification for their new and recently devel- 


oped line of 3-way, 4-wire, 4-pole disconnect- 
ing, lowering hanger’s. 

These new hangers are particularly designed 
for use with high-positioned combination twin 
or triple unit mercury and/or incandescent 
lighting equipment, also where color lighting 
or various degrees of illumination are required. 
Thompson hangers are claimed to enable floor 
or ground level washing, relamping of, and 
repairs to the lighting fixtures at the lowest 
cost and with perfect safety. 


The recently improved and simplified line 
Mention the aang eatin identifies your inquiry 
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re the well-known 2-wire, 2-pole single circuit 
hangers, new parts lists for all hangers and a 
number of new accessory items, chain and 
cable fittings are also fully covered in this 


supplement which brings the catalog data up- ° 


to-date. 

A variety of new and extremely interesting 
products awaiting postwar release, will be an- 
nounced later according to the manufacturer, 
at which time a complete new catalog will be 
issued. 


Release New Highly Sensitive 
Pressure Gauges 


N™ spring and bellows actuated pressure 
gauges that measure ranges between zero 
and five inches, and zero and 50 inches of 
water, are being made available for industry 
by the Brown Instrument Company, Philadel- 
phia, precision industrial instrument division of 
Minneapolis-Honeywell Regulator Company. 

Two new types of gauges are being intro- 
duced, according to the Brown Company an- 
nouncement. One gauge has a single spring 
for pressure ranges. The other has a second 
spring, in tandem with the first, for vacuum 
and compound ranges. 

The new models are said to be possible for 
many applications. These include combustion 
pressures and steel, petroleum, chemical and 
aviation engine manufacturing, processing and 
testing. Many improvements are outlined in 
the Brown announcement. 


Elliott Co. Issues Folder on 
Nonreversing Bowes Drive 


A 4-paceE filing information folder on the 
new engine type nonreversing Bowes 
Drive has recently been published by Elliott 


Company for mailing, upon: request, by its 
eléctric power department, Ridgway, Pa 


The Bowes Drive is a new electric device for . 


the reduction of speed between modern high 
speed prime movers and drive shafts, for 
mechanical applications where gear and coup- 
ling combined are ordinarily necessary. The 


“MASTER*LIGHTS" 
® Portable Battery Hand Lights. 
® Repair Car Roof Searchlights. 


© Hospital Emergency Lights. 





CARPENTER. Mts. Go. 
197 MASTER*LICHT® oe 
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...ALUMINUM IS AVAILABLE 
FOR ALZAK* REFLECTORS 


Yes, manufacturers of lighting fixtures 
can again make reflectors of Alzak 
Aluminum sheet. No increased man- 
power is required for this production, 
so the change from a substitute metal 
to aluminum may be made by simply 
requesting the usual allotment number 
from W.P.B. 

To these manufacturers, this means 
a restoration of products to prewar 
quality, Bright, specular finishes or 
matte, diffuse surfaces, or combina- 
tions of the two, can be obtained. 
Aluminum’s lighter weight and easy 
forming properties make fabrication 


go faster. There’s no chipping to run 
“Registered trademark 


= 
7. Me 
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up manufacturing losses. 

Users of Alzak Aluminum reflectors 
gain valuable man-hours on production 
by having plenty of light exactly where 
they want it. They save on installation 
costs, because of the lighter weight of 
aluminum. They save, too, on main- 
tenance, for it’s easy to keep Alzak 
surfaces clean and reflecting at high 
efficiency. 

ALuMINUM COMPANY OF AMERICA, 
2134 Gulf Building, Pittsburgh 19, Pa. 


ALUMINUM 
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Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly — 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
éan instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


cy 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same, con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Iso sleeve type terminals, 
screw type, shrink fit, etc. etc. 


ea 

Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also -split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest. utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a -fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


PENN-UNION| 


(on ok, 52k 5 On g ek - FITITIing S&S 





result of several years of research work 


“Fhomas D. Bowes, M. E., Naval Archi 


and*Marine Engineer, the Bowes Drive is by 
in two types, reversing and nonreversing, 
Elliott Company as licensee. 

Its immediate application is for ship pro- 
pulsion where the Bowes Drive is used to re 
duce (by wholly electrical means) the speed — 
of modern prime movers to the lower spee 
required for the most efficient operation of 
propellers. fe 

The unit also provides power for auxiliary” 
service loads through slip ring take-off circuits, 
and can be used as a source of electrical power 
for cargo handling and_ similar functions, 
when disengaged from its primary job of 
speed reduction and torque multiplication of 
propulsion equipment. 


Emark ,Names Seaman 
Purchasing Agent 


ICHARD W, SEAMAN has been named pur- 
AR chadive agent at the Kearny plant, the 
Emark division of Thomas A. Edison, Inc., ac- 
cording to J. L. Stanford, advertising and sales 
promotion manager of that unit. 

Mr. Seaman came to Kearny from the pur- 
chasing department of the company’s West 
Orange, N. J., plant. Prior to his affiliation 
with Edison, he was with Curtiss-Wright Corp, 


Robins Conveyors Appoints 


HOMAS MATCHETT, president, Robins 

Conveyors Inc., Passaic, N. J., engineers, 
manufacturers and erectors of materials 
handling machinery, announces that, at a re- 
cent meeting of the board of directors, three 
new appointments were made: Harold E. 
Murken has been appointed controller and as- 
sistant secretary, T. Webster Matchett has 
been appointed secretary and John T. Hoyt 
has been appointed treasurer. All have been 
with Robins for some time. 


Booklet Describes Tachometers 


ULLETIN No. 44-1, just published by Jones 

Motrola Company, Stamford, Conn., man- 
ufacturers of tachometers and other indus- 
trial products, describes four models of Jones 
individual-mount tachometers and the Jones 
multi-range portable hand tachometer. 

The bulletin shows both full-face and pro- 
file views of the individual tachometers, r.p.m. 
ranges available, mounting dimensions, and in- 
cludes prices for tachometers and appurte- 
nances, a section on use and operation, and 
general installation data. 





DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 
Manufacturers of 


Pole Line Construction Tools 
They’re Built for Hard Work 
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Can Tahe lt-4 


Climatic conditions, under which various communi- 
cations equipments are operated, vary from the 
sub-zero temperatures of the northernmost climates 
to the tropical temperatures encountered at the 
equator, Conditions of humidity cover the extreme 
range; from the dry arid regions of the many 
deserts, to the almost 100% humidity in tropical 
and sub-tropical atolls. 


lt has been the problem of Sangamo engineers to 


design and produce capacitors that perform faith- 
fully under these varying conditions, and so assure 
vitally needed communications at all times. 

The wide variety of capacitors illustrated insures 
the availability of the proper unit for almost any 
mica capacitor requirement. 


-SANGAMO ELECTRIC 


COMPANY 
SPRINGFIELD, ILLINOIS 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. ‘ « ‘ 





THE AMERIGAN APPRAISAL GOMPANY 


t(NVESTIGATIONS, APPRAISALS AND STUDIES 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
BEW YORE WASHINGTON CHICAGO MILWAUKEE BAN FRANOISBO0 
@Qna ofner principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NBW YORE PHILADELPHIA 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 








oon FOTO, Bacon « Davis, anc. 22r= cases 


OCONRTRUCTION APPRAISALS 


Engineers 
VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON CHIOAGO 








GILBERT ASSOCIATES, Ivc. 





ENGINEERS . SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting. 


Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, - s Personnel Relations, 
Inspections and Surveys, : Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention. 











FREDERIC R. HARRIS, INC. 


‘Engineers Constructors Management 
Reports Appraisals Valuations 
NEW YORK 


Knoxville 8 San Francisco Houston 
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PROFESSIONAL DIRECTORY 
(continued) 





LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. “<= Washington, D. C. 








J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizatiens 


Consulting Engineering Mergers 
Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 


Chicago New York San Francisco 








Sargent & Lundy 
“ENGINEERS 
Steam and Electric Plants 
Utilities—Indistrials 
Studies—Reports—Design—Supervision 
Chicago 


(Professional Directory Continued on Next Page) 
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PROFESSIONAL DIRECTORY 
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STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK e CHICAGO « HOUSTON e PITTSBURGH 
SAN FRANCISCO e¢ LOS ANGELES 














WELSBACH ENGINEERING and MANAGEMENT CORPORATION 
Utility Appraisals « Engineering * Construction « Street Lighting Maintenance 
A Consultants on All Phases Utility Operations 
General Office: 1500 Walnut St., Philadelphia 2 








The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—Appraisals 
Consulting Engineering 
80 BROAD STREET NEW YORK 4, N. Y. 











Albright & Friel Ine. EARL L. CARTER 


Conselting Ragincers Consulting Engineer 


: . * REGISTERED 7 . iy 
Investigations, Valuations, and Reports PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Design and Supervision of Construction Public Utility Valuations, Reports and 
Original Cost Studies. 


1520 Locust Street Phila., Penna. 910 Electric Building Indianapolis, Ind. 











BARKER & WHEELER, ENGINEERS W. C. GILMAN & COMPANY 


DESIGNS AND CONSTRUGTION — OPERATING ENGINEERS 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — and 
T — APPRAIS. _ 
saecnsienansenets aia anes FINANCIAL CONSULTANTS 
11 PARK PLACE, NEW YORK CITY 


36 STATE STREET, ALBANY, N. Y. 55 Liberty Street New York 











BLACK & VEATCH JACKSON & MORELAND 


CONSULTING ENGINEERS ei rateieraens nai) 


isal i igati PUBLIC UTILITIES—INDUSTRIALS 
Seer cies tad seperetsie wine. >" RAILROAD ELECTRIFICATION 
p f Shed eds : DESIGN AND SUPERVISION VALUATIONS 
struction of Public Utility Properties ECONOMIC AND OPERATING REPORTS 


4706 BROADWAY KANSAS CITY, MO. 
BOSTON NEW YORK 
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JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 

rate inquiries, depreciation, fixed capital 

reclassification, original cost, security issues. 


Mark WOLFF 
Public Utility Consultant 
261 Broapway, New York, N. Y. 


Representing the Public Exclusively 
Since 1914. 














LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES’ 


231 S. LASALLE St., Cuicaco 


J. W. WOPAT 


Consulting Engineer 
Construction Supervisier 


Appraisale—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiane 




















A. S. SCHULMAN ELEctTrRIc Co. 
Contractors 


TRANSMISSION LiNES—UNDERGROUND Distri- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH Dgarporn St. Cricaco 





Representation in this Professional Directory 
may be obtained at very reasonable rates. 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington 4, D. C. 











DAVEY TREE TRIMMING SERVICE 


1846 


JOHN DAVEY 


Founder of Tree Surgery 


Fifth Column Trees 


The trees along your lines are 
beautiful fifth columnists, slyly 
waiting to sabotage your service. 
Often they aid the Axis. If you 
want this tree problem licked, call 
in Davey men. 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. 


DAVEY TREE SERVICE 


KENT, OHIO 











Because you get maximum sulphur removal per 
pound of oxide. Lavino Activated Oxide is 
made especially for maximum activity and 
capacity, maximum trace removal and shock 
resistance. Comparing cost, performance and 
savings, we believe Lavino Activated Oxide has 
no close rival. 


For more information about its remarkable 
record, just write a note on your letterhead to 


E. J. LAVINO AND COMPANY 
1528 Walnut St., Philadelphia 2, Pa. 
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American Appraisal Company, 
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Barber Gas Burner Company, The 

Barker & Wheeler, Engineers 

Black & Veatch, Consulting Engineers 
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TOP PERFORMANCE AT THE 


“lope of the World 


The several hundred Marmon-Herrington All-Wheel-Drive converted 
Fords, now operating on the upper reaches of the Alcan Highway 
and on the Canol Project, have won unstinted praise from contractors 
and drivers. 

The unusual ability of these trucks to hold traction on hard-packed 
snow and ice, plus their all-around ease-of-handling and dependabil- 
ity, provides an excellent recommendation for your extra-difficult 
service after the war. 

For road construction and maintenance, including snow removal, 
for operation in pits, mines and quarries, for public utility line serv- 
ice, etc., these trucks have no equal at the price. Write for literature. 


MARMON-HERRINGTON CO., INC. e INDIANAPOLIS 7, INDIANA 


MARMON-HERRINGTON 


Gl lWheel-Duve TRUCKS 





Compare 





these 


actual installed costs 


on a public, sealed- 


bid project. Of eleven 


bids, these were the 


lowest for each type, 


20% Savings VIA STANDARDIZATION 


A $3704 saving in the first cost of this 
repetitively built unit substation is a 
matter of public record. 


The purchase of repetitively built power 
apparatus also shortens your preliminary 
engineering time; installation is easier; 
maintenance is simplified. And every elec- 
tric-service company shares in the benefits 
of continuously improved standard designs, 
made. possible when the builder can con- 
centrate on design fundamentals for an 
entire line. 


Delivered as an integrated unit, these 
co-ordinated, factory-built . substations 
also simplify your location problem, per- 


mitting a more flexible, well-balanced 
system with shorter secondary circuits 
Should load centers change with the 
growth of the system, the. substation: 
can be easily moved. Again importani 
savings are effected, 

The increasing popularity of G-E uf 
substations is but one evidence of tha 
cost-saving results of repetitive manufac 
ture. It forecasts the great gains tha 
hinge upon further standardization 0 
heavy power apparatus. With your ¢ 
operation, General Electric plans to move 
ahead in this direction as fast as circum 
stances permit. General Electric Co mpanyj 
Schenectady 5, N. Y. 


BUY WAR BONDS 
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